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1. Why bother with Rights when Public
Safety is at risk?

A. INTRODUCTION
(i) Theme of the lectures .

These lectures tackle a problem which has social, political and
legal dimensions. It is at once a practical problem, a problem of
policy, and also a problem of deep principle. It arises in this
way. The United Kingdom, along with all other members of the
Council of Europe, signed and ratified the European Convention
on Human Rights some 50 years ago. The United Kingdom has
recently gone further: the Human Rights Act 1998 requires
British courts and other public authorities to act in accordance
with rights under the Convention. Yet those two developments
run parallel to growing demands for greater powers to tackle
serious crime. Over the last 50 years1 military language has
increasingly been used to emphasise the urgency of the
situation—the war on drugs, the fight against organised crime,
the anti-terrorist offensive, and so forth. In the last decade there
has been a distinct repressive turn in the politics of criminal
justice in this country, manifested in such policies as the
restrictions on the right of silence introduced in 1994, the
mandatory minimum prison sentences introduced in 1997, and
harsher sentencing which has led to an increase in the prison
population of over 50 per cent in five years.2 The lectures
examine the clash between these two sets of ideologies, the
promotion of human rights and the struggle against serious
crime. Can both ideologies be pursued simultaneously without
compromise? If there is to be compromise, how should it be
arranged? Should the rights of suspects and defendants be
diminished, or should the struggle against serious crime be
curtailed? On what basis, and by whom, should such decisions
be taken? And if there is to be any diminution of human rights,
does that mean that they are not really human rights at all?
These and other questions will run through the lectures.

1
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The enactment of the Human Rights Act in 1998 was the
subject of great professional debate and some public discussion,
but there was very little mention of the substance of many of the
rights that were then being "incorporated" into British law. No
doubt everyone is in favour of the right to a fair trial, but did
people really know what that right has been taken to mean
under the Convention? I think it is startling that some of the key
rights received very little discussion,3 and indeed that there was
probably a fair amount of ignorance both amongst lawyers and
in government circles of what the contours of these rights are.
The chief aim of this first lecture is to provoke some wider
discussion about some of the central "fair trial" rights, begin-
ning with brief discussions of the idea of human rights, of the
value of accurate adjudication, and of process values and
legitimacy. This leads into part D, where some arguments for
and against 10 aspects of procedural fairness are aired. The final
part reviews some of the issues of public safety which form a
central plank of the justification for the criminal justice system.
At an early stage of preparing these lectures it was decided not
to focus on anti-terrorist measures but rather to focus on
responses to other forms of serious crime, particularly drug
trafficking, organized crime and serious fraud. Although the
official reaction to the events of September 11, 2001 has again
raised deep questions about the commitment of governments to
human rights, the focus of the lectures remains unchanged.
There will be some references to anti-terrorist measures in all
three lectures, and we should remain aware of the danger that
"extraordinary" powers which are supported as necessary for
"the fight against terrorism" may come to be normalised by
being applied progressively to other forms of serious crime.4

(ii) The idea of human rights

While a substantial part of what follows is concerned with
human rights, I should state at the outset that I do not approach
the lectures on the basis that either human rights in general or
the rights under the European Convention on Human Rights are
unqualified goods. I am not one of those who "treat human
rights as an object of devotion rather than calculation"5—
although, as will be evident, I assign greater importance to them
than many do. I recognise that both elements of the term,
"human" and "rights", are open to debate; I recognise that what
are called human rights are relevant only to some of the issues
of criminal procedure that concern me; and I also recognise that
in practice so much depends on the interpretation of the human
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rights texts and their application "on the ground" rather than
on the often broad and over-ambitious terms in which they are
drafted and promoted. The lectures employ the term "human
rights" for convenience, that convenience arising from the fact
that the focus will chiefly be on the rights guaranteed by Article
6 of the European Convention. So far as I am concerned,
however, the adjective "human" could be replaced by another
adjective such as "fundamental", "basic" or even
"constitutional"—indeed, it is worth recalling that the Conven-
tion's full title is the European Convention for the Protection of
Human Rights and Fundamental Freedoms. The purpose of
these adjectives is to signify the special respect in which these
rights, rather than others, should be held, and the special weight
they should be assigned in decision-making about general
policies or individual cases.

In view of the powerful symbolism often attaching to the term
"human rights", two more points must be made at this early
stage. First, the focus of these lectures lies some distance from
the realm in which the rhetorical force of the concept of human
rights is at its greatest. Atrocities taking place in Bosnia, Rwanda
and elsewhere are characterised as violations of human rights,
and much of the outrage at such events and the sympathy for
the victims and their families comes to be associated with the
notion of human rights violations. Such events could be
described and condemned without reference to human rights,
but it may be thought that recognition of the events as violations
of human rights lends a further layer of objectivity to the
condemnation. It is not clear whether that added objectivity is
commonly associated with human rights in the relatively nar-
row field with which these lectures are concerned—rights in
criminal procedure, deriving from the rule-of-law safeguards set
out in Articles 5, 6 and 7 of the European Convention. Here the
focus is changed, because these rights attach to those suspected
or convicted of crimes, and there is likely to be far less
sympathy for such people in general.6 Occasionally there is
publicity about British people held abroad without charge and
without access to family, legal advice or even embassy officials;
but, certainly so far as the most prominent mass media in this
country are concerned, the idea of human rights is associated
much more with grave atrocities, or even with rights such as the
freedom of expression and privacy, than with the rights of
suspects and defendants.

The second preliminary point is that human rights are prop-
erly seen as minimum guarantees and safeguards, and not as a
manifesto for a just society. Respect for human rights may be
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seen as a necessary condition of a just society, but it would
hardly be sufficient—many other social and economic reforms
would be necessary in order to secure the kind of social justice
that many would regard as acceptable, let alone ideal. Thus no
assumption is made here that to discuss rights is to deal with
the most important social issues. Moreover, we must be on our
guard about human rights talk that vaunts general principles
without ensuring that in practice the proclaimed rights are
respected—which often requires the investment of public
money, and changes of attitude and ethical orientation among
those officials who have day-to-day interaction with rights-
bearers. Put in straightforward language, this means that the
police and other law enforcement agencies must respect human
rights in their work, before there can be any rejoicing in the
high-sounding declarations of human rights.

(in) Criminal procedure and human rights

The very concept of criminal procedure is often viewed with
suspicion, insofar as it is taken to imply technicalities which
may turn into obstacles. The United Kingdom has brought the
substance of the European Convention on Human Rights into its
legal systems, but there have been murmurings among some
Ministers of the Crown and some judges about the kinds of
rights declared in the Convention. Whatever the "spirit of the
Convention" means in Strasbourg, there is evidence in some
government and judicial circles of a spirit of minimalism,
particularly when it comes to the rights of suspects and defen-
dants in the criminal process. The unspoken attitude of some
seems to be that, if we have to have the Convention, we should
confine its influence as narrowly as possible. Yet this attitude co-
exists with declarations of great enthusiasm for the Human
Rights Act and the Convention.

Thus Lord Bingham was one of the judges who had argued
the case for incorporating the Convention into domestic law. In
his 1993 article he wrote strongly about the importance of
having the Convention available to British courts as a kind of
"higher law", agreeing that "the protection of its citizens'
fundamental rights is generally seen as an important function of
civil society."7 Yet his approach to the first major decision on the
Human Rights Act 1998, Brown v. Stott? consists of a search for
ways of minimising the effect of Article 6 and its jurisprudence.
Similarly, it was the then Home Secretary, Jack Straw, who
presented the Human Rights Bill to Parliament with high
commendations and an apparent pride in his role in what he
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saw as a historic measure: "In future years historians may
regard the Bill as one of the most important measures of this
Parliament."9 Again, "the Human Rights Act 1998 is the most
significant statement of human rights in domestic law since the
1689 Bill of Rights."10 As Mr Straw explained more fully in the
House of Commons:

Nothing in the Bill will take away the freedoms that our citizens
already enjoy. However, those freedoms alone are not enough: they
need to be complemented by positive rights that individuals can
assert when they believe that they have been treated unfairly by the
state, or that the state and its institutions have failed properly to
protect them. The Bill will guarantee to everyone the means to
enforce a set of basic civil and political rights, establishing a floor
below which standards will not be allowed to fall.11

However, there were soon doubts about how low the floor
really was. The same Mr Straw presented to the House the
Dangerous People with Severe Personality Disorder Bill 2000
and the bills which became the Terrorism Act 2000, the Regu-
lation of Investigatory Powers Act 2000, and the Criminal Justice
and Police Act 2001—all of which display the kind of minimal-
ism described above, in the form of a government determination
to provide for individual suspects or defendants the most
slender safeguards for which there was a possible argument of
Convention compatibility.

In so far as this minimalist attitude is to be found—and I
believe it may be stronger in the area of criminal justice than in
some other spheres—it tends to undermine the rights which are
declared by the Convention to be fundamental freedoms. This
prompts questions about why we should honour these rights at
all. Do the rights in the European Convention, and particularly
those in Article 6 as interpreted by the European Court of
Human Rights, have any intrinsic claim on our attention?
Should we be enthusiastic about them, treating them as funda-
mental rights on which we ought to be prepared to build, or
should we regard them merely as inconvenient obstacles to be
avoided when public policy is being developed?

(iv) A hypothetical case

I want to start this first lecture with a hypothetical case. Let us
suppose it is an autumn evening. You have to go out to a
meeting. You have a son or a brother aged about 18, and you
leave him at home with another young man of the same age
who is visiting him. You arrive back home at 9 p.m. to find a
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police car nearby. On enquiring what has happened, you are
told that a burglary has been reported at a house a short
distance away; that two young men were seen in the street
adjacent to the house; that they had evidently been drinking;
and that they were asked to go to the police station for
questioning and declined, so they were arrested on suspicion of
burglary and taken to the police station. It transpires that one is
your son (or brother), and the other is the young man who was
visiting him. How would you wish them to be treated by the
police? Should it be for the police to decide how long and under
what conditions they are kept, or should they have rights? This
example might usefully be borne in mind, and used as a kind of
thought experiment, as we consider the case for procedural
rights, particularly in part D below.

B. THE VALUE OF ACCURATE
ADJUDICATION

The first thing to acknowledge is that we are dealing here with a
potentially serious crime, burglary. We all have an interest in
the prevention of such crimes, and in the thorough investigation
of those crimes when they happen, with a view to the prosecu-
tion, conviction and sentencing of offenders. This is not just a
matter of public interest, for which we expect the government to
make adequate provision. It is also in the interests of every
citizen as a potential victim. So, as we go on to think about the
rights of suspected and accused persons, we must bear in mind
the social importance of tackling crime.

At the same time, we must consider the position of a person
suspected of burglary or a similar crime. Where we, or our
friends or family are concerned, this brings home to us the basic
expectation of fair dealing at the hands of officials. There is a
considerable power differential between the police and the
individual suspect; moreover, the power that the police and
other law enforcement agencies have is supposedly exercised in
the public interest, which should mean that it is exercised within
defined limits and is subject to procedures of accountability.
From the individual suspect's point of view, the expectation of
fair dealing is great when there is much at stake. Thus a criminal
conviction may involve a stain on one's record, and will usually
involve some kind of punishment—a deprivation of money,
restrictions on one's liberty, and even the risk of losing one's
liberty. Where there is a criminal investigation, as in my
example, there is so much at stake—in our hypothetical case,
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temporary deprivation of liberty—that citizens ought to be able
to insist on guarantees of a fair procedure.

Immediately I begin to go down this track, I will rightly be
stopped by the sceptic, who will say:

surely the whole purpose of the criminal process is to produce
accurate outcomes, that is, to convict the guilty and to acquit the
innocent? Fairness has two sides to it. There may be inaccurate
outcomes in either direction. Yes, it is very unfair to an individual to
be wrongly convicted. But isn't it equally unfair to the public at large
if a guilty person is acquitted?

This is an important challenge. To start discussing fairness
without taking account of these points would be wrong. So let
us give some consideration to the ideal of accuracy—that
criminal procedure should, above all, be designed to ensure the
maximum accuracy of outcomes. Is this a defensible view?

(i) Accuracy as the primary objective

It seems axiomatic that the achievement of accurate outcomes
should be the primary aim of criminal procedure and the laws
of evidence. In principle, the ideal system would be one that
convicts the guilty only and acquits the innocent only. There is,
however, considerable divergence of opinion on the best way of
achieving this goal. Jeremy Bentham, who recognised accuracy
(his term was "rectitude") as the primary objective of criminal
procedure in his writings some two centuries ago,12 was critical
of technical systems of proof. English law, which, in the modern
day as well as in Bentham's time, contains many rules restrict-
ing the kinds of evidence admissible in court, was a target for
his criticisms. His preferred approach was to allow all evidence
to be given except the irrelevant or superfluous, although his
secondary concern was the avoidance of undue delay and
expense, and he recognised that compromises would need to be
made on this score. In his system, rectitude would be assisted by
providing sanctions against perjury.

(ii) Tribunals and their fallibilities

What can be the objections to such a straightforward system?
Four principal kinds of objection will be mentioned here and
developed throughout this chapter. The first is that to adopt
Bentham's view may not be to ensure accuracy in all methods of
trial. The English system, with its reliance on juries and on lay
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magistrates, contains a number of restrictions on the
admissibility of evidence which tend to be justified by the
probable prejudicial effect on lay minds of hearing certain kinds
of evidence. For example, the general rule that a defendant's
previous convictions may not be used in evidence against him is
often defended by saying that lay minds would too readily jump
to the conclusion that the existence of a criminal record makes it
more likely that the defendant committed the crime charged. This
is not the place to test whether the factual basis for that
justification is sustainable;13 what we must surely accept is that
the goal of maximum accuracy must be responsive to different
systems of trial and procedure. Of course this does not mean that
rules of evidence and procedure must be shaped in a certain way:
one could just as well argue that it is our method of trial, rather
than the rules of criminal procedure, that ought to be altered in
order to deliver greater accuracy of outcomes.14 Yet under the
current English system, if accuracy is to be the primary goal, it
may be justifiable to exclude or restrict certain types of evidence if
the lay tribunal seems likely to misinterpret them.15

(Hi) "Guilt" and its fallibilities

A second and related objection is that rectitude (or accuracy)
may not be the solid, objective concept that some believe it to
be. It is not uncommon to hear reference to someone being
"caught red-handed" or being "factually guilty" when they are
known to have done a certain act16; but this may not be accurate
if they have a possible defence to the crime, or if the prosecution
is unable to prove the intent or dishonesty needed to secure a
conviction. Identification evidence is notoriously fallible, even
where the witness is sure about it. False confessions are a well-
documented phenomenon,17 however difficult it may be for
many of us to imagine circumstances in which we might confess
to a crime we did not commit. There is a whole array of reasons
for taking a critical view of so-called "expert evidence," scru-
tinising both the reliability of forensic science procedures and
the interpretation of results and events.18 These doubts under-
mine the very notion of "factual guilt", and contradict the
assumption that it is a reliable or "objective" concept. The
doubts suggest that the idea of a system of "free proof", even as
an ideal, must be approached with caution.

(iv) The effects of power differentials

A third line of objection to Bentham's approach is that it takes
no account of the differences in power and resources between
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the State (in the form of police and prosecution) and the
defence. In most situations it is the police who hold the practical
power over the suspect,19 and without an array of procedural
protections there is the danger that law enforcement agencies
might take advantage of the weak position of suspects at a time
that is crucial to the construction of the case. Not all suspects
exercise their right to have a lawyer present; even if that right is
exercised, there are always times at which there may be interac-
tion between police and suspect without a lawyer being present;
and even if a lawyer is present, he or she may have insufficient
information on which to base sound advice, or may fail to
protect the client against unfair tactics. The result may be unfair
practices or unreliable evidence which might detract from the
overall goal of maximum accuracy.

(v) Constraints on the pursuit of accuracy

A fourth objection is that Bentham's system assigns no signifi-
cance at all to fairness considerations, for example, whether
evidence obtained in certain ways should be excluded from a
trial, or whether it is fair to draw adverse inferences from a
suspect's refusal to answer questions. Since much of the discus-
sion in the remainder of the chapter is on this theme, I will say
little more at this stage. But Bentham's view was strong:
rectitude or accuracy should not give way to alleged considera-
tions of fairness, except in the extreme case of communications
between priest and penitent, where he recognised that the priest
should not be compelled to testify to what was said.

C. PROCESS VALUES AND
LEGITIMACY

This last objection to Bentham's view casts the spotlight back on
the idea of fairness. What is the kernel of this idea, and are there
good reasons for insisting on it? The answer to this question is
the main focus of the remaining parts of this lecture. For the
present it is appropriate to consider what other values one
might expect criminal procedure to serve, besides maximum
accuracy of outcomes. The claims of four other values—public
participation; communication; upholding victims' rights; and
upholding basic protections for defendants—may be considered
briefly.

(i) Public participation
The value of public participation lies in ensuring that criminal
justice is not administered purely by lawyers or officials, that it
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is administered in public and in an open way, and (perhaps) by
serving as one form of check on the power of officials. Justifica-
tions of these kinds are put forward in favour of preserving the
use of juries in (some) criminal trials, and of preserving the lay
magistracy. Much more could be written about participation, the
value of which is clearly linked to concepts of citizenship and
community. It resonates particularly with much contemporary
thought on communitarian themes and on restorative justice,
but its significance is dependent on neither. It can be seen as a
value wherever social co-operation is required.

(ii) Communication

The value of communication has two separate aspects. One is
communication with the public or the community: procedures
should be transparent and communicative in their nature, in the
sense that it should be plain to people what their purpose and
effect is. This is an instrumental value, inasmuch as it contrib-
utes to the transparency of the processes. A separate value is
communication directly with the defendant, in the sense of
treating him or her as a citizen worthy of respect as a thinking
member of the social community. This means that it should be
clear what the purposes of all the procedural steps are, and their
application in the particular case should be explicable and
justifiable in a way that respects him or her as an autonomous
person. In many criminal justice systems these are pious hopes,
because the system is dominated by professionals (police, law-
yers) whose methods of working often do not involve patient
explanations of each procedural step. Yet this is not to doubt the
value of communication; rather, it casts doubt on whether we
achieve it in our system, or whether we even count it as an
objective.

(Hi) Upholding victims' rights

The third set of values raises issues which go well beyond the
scope of these lectures. Much is heard about the importance of
fairness for defendants when insisting that criminal justice
systems respect fundamental values, but rather less has been
heard until recent years about fairness to victims. This provokes
the question: what are the procedural rights of victims? So far as
the European Convention on Human Rights is concerned, no
procedural rights for victims find a place in either the 1950
Declaration or any of the subsequent Protocols, although victims
have the same rights as other citizens, such as the right to

10
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security of person (Article 5) and the right to respect for their
private life (Article 8), which may be relevant during criminal
investigations and trials.20 But the present enquiry should not be
limited by the boundaries of the Convention, and so the
questions of victims' rights should still be discussed.

Victims should receive personal support in coping with the
aftermath of the offence, information about available help and
about the progress of the case, and so forth,21 but whether they
should have the right to be consulted at certain key stages of
decision-making (such as charge, remand, plea negotiation,
sentence, release from custody) depends on the nature of their
interest in criminal proceedings. My argument, developed
extensively elsewhere,22 is that the criminal process and sentenc-
ing are procedures to be carried out in the public interest (in
which the interests of the victim count for no more than that of
any other citizen), with decisions taken by impartial and inde-
pendent tribunals and not in a forum in which a victim, who is
unlikely to be either independent or impartial, has a voice.
There are exceptions to this: compensation is clearly a matter on
which the victim should have a voice, and the victim's perspec-
tive is relevant to decisions on remand or release from custody
in the sense that considerations of public protection often
become concerns about the protection of victims. The general
position, however, is that it would be the antithesis of fairness if
defendants' treatment were to be influenced by whether the
particular victim was vengeful or forgiving or neither. Beyond
procedural rights, victims should have the same rights as any
other citizen under the Articles of the Convention.

(iv) Upholding basic protections for defendants

Fourthly, we come to the upholding of basic safeguards for
defendants. Many countries have a written constitution which
includes a number of fundamental rights for suspects and
defendants in the criminal process: such constitutions are seen,
for example, in Germany and in Ireland and in many countries
of the British Commonwealth, including most of those which
still send their final appeals to the Privy Council in London. The
United Kingdom has no such constitutional guarantees, but it
does now have the Human Rights Act 1998, which gives a
certain legal force and recognition to most of the core rights of
the European Convention. If a legal system proclaims rights in
this way, it follows that its criminal procedure should be shaped
so as to avoid conflicts with the various rights set out in such a
fundamental document. In this way it can claim to fulfil a

11
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central requirement of a Rechtsstaat; and adherence to rule-of-
law values of this kind seems likely to enhance citizens' accept-
ance of the fairness and legitimacy of the processes.23

(v) Conflicting values

As soon as we recognise that there may be two or more of these
highly-respected values, we need to face the problem that they
will inevitably conflict in their application to the criminal justice
system. If one is thinking about an ideal criminal justice system,
it is insufficient to say that the goals of that system are accuracy,
fairness, participation and communication: that may sound
good, but it fails to indicate how conflicts are resolved, and how
the goals are to be prioritised. For example, there will be some
occasions on which respect for fair procedures may mean that
we do not maximise the chances of an accurate outcome.
Consider also the primary aim of the Home Office:

To work with individuals and communities to build a safe, just and
tolerant society enhancing opportunities for all and in which rights
and responsibilities go hand in hand, and the protection and security
of the public are maintained and enhanced.24

This high-sounding objective is riven with conflicts, and there is
no mention of how they might be resolved. What appears as a
splendid aim against which no-one could possibly argue—"to
build a safe, just and tolerant society"—glosses over the inevita-
ble conflicts between the kinds of policy that would conduce to
improved public safety, to greater justice, and to broader
tolerance.

Let us conclude this section by briefly considering what must
be the starkest conflict between accuracy and rights, the one
which occurs where the question is whether to use torture to
obtain evidence. A person's right not to be tortured is regarded
as fundamental by all human rights documents. There may be a
strong temptation to authorise its use when a few individuals
appear to hold information on which the lives of many people
may depend, as suggested in the United States following the
events of September 11, 2001.25 However, human rights docu-
ments hold that, no matter how effective torture may be in
extracting the truth, it is a method which ought never to be
used. Many would add that, if torture has been used, a court
should refuse to receive a confession obtained thereby, because
it would taint the legitimacy of the whole proceedings. Issues of
this kind will be discussed further below. For the moment, I

12
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merely want to show that the values we respect may come into
conflict with one another, and that those conflicts need to be
resolved. Simply to articulate a number of values that criminal
procedures ought to respect and promote is the beginning of a
lengthy discussion, not the end.

D. EXPLORING PROCEDURAL
FAIRNESS

I began this lecture by describing the arrest of two young men
on suspicion of burglary, and asked what rights one might
expect them to have. The seriousness of the crime itself was
recognised, but of course that cuts in different ways—the crime
is serious in general social' terms, it may be serious for the
victim, and its seriousness is a significant factor for the suspect.
In this section I will sketch the rationales for 10 possible
procedural rights for persons accused of potentially serious
crimes. The purpose is to generate wider discussion on the
content and scope of rights which we have not only accepted as
fundamental but also brought into the domestic laws of this
country. All but one of them are rights recognised by the
European Convention on Human Rights—rights with a national
and international pedigree. However, it would be wrong to
assume that the list of European Convention rights is, or ought
to be, fixed for all time, and therefore we should have an eye to
possible developments of rights. For that reason I include
among the ten rights one which has no settled national or
international pedigree at this stage: it will at least serve to
demonstrate the need to think further about existing categories
of rights. The ten rights are:

1. the right to be presumed innocent

2. the privilege against self-incrimination

3. the right of silence

4. the right to legal aid and assistance

5. the right to be brought promptly before a court

6. the right to release pending trial

7. the right to disclosure of documents

8. the right to confront witnesses

13
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9. the right to be tried on evidence not obtained by violation
of fundamental rights

10. the right not to be placed in double jeopardy.

The discussion of each possible right will necessarily be brief,
because the purpose is to examine the general contours of
arguments for procedural fairness. In respect of each right there
will also be a sceptic's challenge: why should we not reject this
right? The views of cynics and sceptics are important if a
healthy discussion of fundamentals is to be generated: no matter
how high the authority for certain rights, their claims must be
subject to debate and re-appraisal. It would also be wrong to
forget, at any stage in the discussion, that recognising something
as a right is only a first step towards ensuring the practical
delivery of rights; no assumptions will be made at this stage
about the link between the rhetoric of proclaiming rights and
the realities of securing them in practice.

1. The right to be presumed innocent until convicted

This apparently simple right has a number of ramifications.
Article 6.2 of the European Convention on Human Rights
declares that "everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law." The
presumption of innocence, as it is usually termed, points in at
least two different directions. It has reference to the treatment of
suspects and defendants before and during the trial, insisting
that such treatment must be consistent with respect for their
innocence—one example of which is the presumption in favour
of bail for persons charged with an offence, developed under
Article 5.3 of the Convention.26 It also has reference to the
logistics of proof in criminal cases—which party must prove
what—and this will be the focus of the discussion here.

The general principle, stated in English law and adopted in
European human rights law, is that the prosecution should bear
the burden of proving the accused's guilt, and that guilt should
be proved to the standard "beyond reasonable doubt" rather
than on a simple balance of probabilities.27 One way of express-
ing this is that a defendant has the right to put the prosecution
to proof, and should not be required to exculpate himself or
otherwise disprove guilt just because he has been charged with
an offence. Whether phrased as the presumption of innocence or
as the principle of putting the prosecution to proof, the essence
seems to reside in the relationship between the State and the
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citizen, and the idea of respect for the liberty of citizens. In the
leading U.S. decision the Supreme Court asserted that it is:

important in our free society that every individual going about his
ordinary affairs have confidence that his government cannot adjudge
him guilty of a criminal offense without convincing a proper fact-
finder of his guilt with utmost certainty.28

This locates the justification for the presumption in the context
of a citizen's legitimate expectations of how the State should
behave towards him or her. If the citizen is to be respected as a
rational and responsible individual, who may fairly expect to be
able to plan ahead and to avoid the criminal justice system by
behaving in conformity with the criminal law, it is wrong that
the authorities of the State, with all their power, should be able
not only to accuse people of- crimes but then to require them to
disprove their guilt. As the Supreme Court also said:

the accused during a criminal prosecution has at stake interests of
immense importance, both because of the possibility that he may lose
his liberty upon conviction and because of the certainty that he
would be stigmatized by the conviction.

This is moving towards the view that "the unintentional convic-
tion of the innocent is a greater evil than the unintentional
acquittal of the guilty,"29 and that, although a system of criminal
justice should strive to eliminate mistakes of both kinds, greater
efforts should be made to avoid the particularly deep injustice
done to an innocent citizen by a wrongful conviction. Thus, if
one adds the great power of the State authorities to the
considerable effects a conviction can have on a citizen, and
places both in the context of the citizen as a responsible subject
in a democratic system, it surely follows that the prosecution
should bear the burden of proving guilt, and that it would be
intolerable if courts were to operate with a presumption of guilt
which the defendant had to strive to displace.30 The presump-
tion of innocence can therefore be justified on a combination of
principled and instrumental rationales. The same can be said of
requiring a high standard of proof in a criminal trial, such as
"beyond reasonable doubt." To quote again from the U.S.
Supreme Court in Re Winship, "a society that values the good
name and freedom of every individual should not condemn a
man for commission of a crime where there is reasonable doubt
about his guilt."31 This links to the proposition that to convict an
innocent person is a fundamental moral harm which the State
must strive to avoid if it is to show any respect for citizens as
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thinking members of society.32 It is a fundamental moral harm
because the misapplication of blame and public censure is a
deep injustice, and also because the consequences of deprivation
or restriction of liberty that may follow conviction would be
unjustified.

However, there has to be a compromise, even in respect of so
fundamental a right as the right of an innocent person not to be
convicted, because a legal system that devoted maximum effort
to eliminating all risk of wrongful conviction would exhaust
massive resources which could and should be devoted to other
socially important ends. In this way, one might find a justifica-
tion for the "beyond reasonable doubt" standard: it takes
seriously the right of the innocent not to be convicted, but does
not demand the elimination of all doubts, a standard so high
that it would also have the effect of reducing drastically the
number of convictions of the guilty. This is not to say that all is
well and that the present arrangements for proof are unassail-
able. There is much more that can and should be done to
prevent the conviction of the innocent, separately from altering
the standard of proof in criminal cases. The point is that we
must strive for the best system that takes seriously the rights of
the innocent, whilst also making some practical concessions to
the social importance of convicting the guilty and of other goals
such as health, education, housing and so forth.

What might the sceptic say about these principles? Few would
argue in favour of a system which incorporates a presumption
of guilt against anyone charged with an offence, requiring the
accused to prove innocence. Some might wish to argue that
prosecutors should only have to prove guilt on a balance of
probabilities, on the basis that the "beyond reasonable doubt"
standard imposes an unrealistically high threshold which leads
to the acquittal of too many guilty people. The most likely
response of the sceptic, however, would be one of "confession
and. avoidance", one that accepts the wisdom of placing a
burden of proof beyond reasonable doubt on the prosecution
but which argues that parts of the burden may properly be
shifted to the defendant in certain types of case. This is a
position evidently espoused by many parliamentarians and
judges. For many years, criminal legislation has included
"reverse onus" provisions, placing on the defendant the burden
of proving certain matters. In some instances the defendant is
assigned the burden of proving a defence, excuse or exemption,
once the prosecution has proved that the elements of the offence
itself are present. This may appear unobjectionable, until it is
recalled that proving guilt means establishing the facts neces-
sary to convict, that if the accused has a valid defence the
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prosecution will be unable to gain a conviction, and therefore
that requiring a defendant to establish a defence is to lighten
what should be the prosecutor's burden.

It is fair to expect the accused to adduce sufficient evidence to
show that he may fall within a particular defence (known as the
"evidential burden"), not least because it would be ridiculously
disproportionate to expect the prosecution to negative every
possible defence to the crime charged. But once a defence has
been thus raised as a live issue it ought to fall to the prosecution
to prove that it does not apply in this case, since that is an
integral part of proving guilt (the overall "burden of persua-
sion").33 Self-defence is a clear example of the proper approach:
where a person is charged with a crime of violence, the
prosecution does not have to negative self-defence unless the
defendant adduces sufficient'evidence to lay a foundation for it,
in which case the prosecution bear the burden of disproving
self-defence beyond a reasonable doubt. Thus the real concern is
"not whether the accused must disprove an element to prove an
excuse, but that an accused may be convicted while a reasonable
doubt exists."34

Both Parliament and the judges, however, have frequently
succumbed to the temptation to impose persuasive burdens on
the defence. Summary offences almost invariably impose the
burden on the accused of bringing himself within any defence,
exemption or proviso to an offence;35 and a combination of
legislative provisions and judicial decisions has the effect of
imposing burdens of the defence in many indictable offences
too.36 Parliament has fairly routinely imposed burdens of proof
on the defendant, without seeking special justification, and in
particular without addressing the argument that an evidential
burden on the defence would be sufficient.37 Recently, however,
there is evidence of judicial and parliamentary willingness to
scrutinise the justifications for taking the step of imposing a
persuasive burden of proof on the defendant, a move prompted
by Article 6.2 of the European Convention,38 although not by the
decisions of the Strasbourg Court.39 The decision of the House of
Lords in Lambert40 is all the more powerful because the statutory
provision was worded so as to impose the burden of proof on
the defence and did so in the context of drugs legislation, but
the House still held that it should be interpreted as imposing
only an evidential burden on the defendant, so as not to violate
the presumption of innocence. If this approach is followed,
several other provisions will now have to be reinterpreted.41
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2. The privilege against self-incrimination

We now turn to the privilege against self-incrimination, the
essence of which is that citizens should not be coerced into
producing evidence against themselves (the Latin maxim is
nemo debet prodere se ipsum).*2 The privilege has theoretical
connections with the presumption of innocence, insofar as that
presumption embodies the principle of putting the prosecution
to proof of guilt, for the reasons elaborated in the foregoing
discussion.43 The privilege against self-incrimination is declared
in Article 14(3)(g) of the International Covenant on Civil and
Political Rights, the right "not to be compelled to testify against
himself or to confess guilt," and it is one of two closely linked
rights—the other is the right of silence—which the Strasbourg
Court has implied into Article 6, on the basis that the two rights
are internationally recognised as lying at the heart of the notion
of a fair trial.44 The privilege against self-incrimination runs
deeper than the right of silence: that right restricts the extent to
which adverse inferences may be drawn from a failure to
answer questions or to comment on statements, whereas the
privilege restricts the extent to which a citizen can be placed
under a duty to answer questions or to supply information. It
runs deeper because the privilege concerns direct coercion
applied to citizens to do certain things (e.g. a requirement to
supply certain information, on pain of conviction and punish-
ment for failure to do so), whereas the right of silence concerns
only indirect coercion in the form of the possible drawing of
adverse inferences from failure to speak. Yet the right and the
privilege are closely connected, both in theory and in practice,
and they are only separated here so as to enable a discussion of
the range of forms of institutional pressure that may be placed
on citizens by the criminal justice system.

The privilege against self-incrimination has been recognised
by the Strasbourg Court as a way of ensuring that the prosecu-
tion "seek to prove their case against the accused without resort
to evidence obtained through methods of coercion or oppression
in defiance of the will of the accused."45 This seems to mean
that, although provisions requiring a person to answer questions
in relation to a suspected crime do not necessarily violate the
Convention, it would be a violation if the prosecution used the
resulting evidence in a subsequent criminal trial.46 However, the
Court has now gone further than this, and has held that where a
person refuses to answer questions and is convicted of an
offence for that refusal, the existence of the offence itself
amounts to a violation of the privilege against self-incrimination
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if the sentence for the offence is significant. Thus in Heaney and
McGuinness v. Ireland47 the Court unanimously held that the
privilege had been breached by the conviction of the two
applicants of an offence of refusing to give the police an account
of their movements during a specified period, as required by an
Irish statute on terrorism. They had both been sentenced to the
maximum of six months' imprisonment, and this was held to
have destroyed the very essence of the privilege. The degree of
compulsion to speak was far too great. The Court went further:
it reinforced an earlier decision48 in which (a) the requirement
was to produce documents, not to answer questions,49 and (b)
the penalty was financial (accumulating fines, which increased
as time went by if the applicant refused to yield up the
documents). This is not an isolated decision of the Court,50 and it
suggests that wherever there is a criminal offence of failure to
answer questions or to supply information, the compatibility of
that provision with the privilege against self-incrimination will
be in doubt.

Why should the privilege against self-incrimination be hon-
oured? It may be a "generally recognised international stand-
ard," but what are its moral and political credentials? One way
of sharpening the search for its rationale is to consider what
tends to be excluded from the ambit of the privilege. Thus in the
leading case of Saunders v. United Kingdom,51 the European Court
of Human Rights stated that the privilege against self-
incrimination is concerned primarily with "respecting the will of
an accused person to remain silent," and that it:

does not extend to the use in criminal proceedings of material which
may be obtained from the accused through the use of compulsory
powers but which has an existence independent of the will of the
suspect such as, inter alia, documents acquired pursuant to a warrant,
breath, blood and urine samples and bodily tissue for the purpose of
DNA testing.52

What light does this distinction, which roughly corresponds
with that drawn by the Supreme Court of the United States,53

throw upon the justification for the privilege? Is there any
reason why coerced speech should be protected, but not coerced
submission to the taking of bodily samples? It could certainly be
said that compulsory powers of the kind set out above would
only be permitted where there were reasonable grounds to
suspect the commission of an offence, but that might equally be
required before a person were required to speak. Four possible
reasons for treating the two situations differently might be given
brief consideration here.
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First, it is sometimes said that the privilege is necessary in
order to protect each person's privacy, that is, their right to
respect for their private life.54 To force someone to speak is to
require a person to articulate his or her own personal
knowledge, impressions and secrets. This is inconsistent with
proper respect for privacy, a right protected by Article 8 of the
European Convention, but can it not equally be said that the
right is violated by a coercive provision for the taking of a blood
or urine sample? That amounts to an actual invasion of the
person's body, which is surely within the private zone that any
right to respect for private life should protect. It could be said
that the privilege is concerned only with the protection of
"mental privacy", but that begs the question "why?". There
seems to be no convincing answer to this question at the level of
principle: what emerges is the pragmatic consideration that
almost all legal systems find it necessary to make provision for
the compulsory taking of bodily samples in certain types of case.

A second rationale is that the privilege against self-
incrimination is necessary to protect the autonomy of each
individual. If the State wishes to prosecute a person for an
offence, then it must prove its case. To place obligations on a
citizen to assist the State in proving the case against him would
not only be to fail to respect him as an autonomous subject,55 but
also be to undermine the presumption of innocence. Criminal
conviction is a serious matter, and recognition of the values of
liberty and autonomy of citizens requires proper respect for the
presumption of innocence, which in turn tells against exerting
pressure on citizens to incriminate themselves. This rationale
has close affinities with the privacy argument; and, like that, it
offers no means of regarding forced oral statements as unaccept-
able whilst compelled bodily samples are considered acceptable.

A third rationale, which draws strength from the first two but
has a more instrumental bent, is that the privilege protects
citizens from cruel choices which it is unfair to impose on
them.56 Without the privilege, a person would either succumb to
the threat and answer the accusations or give the required
information, or would decline to do so and then be liable to
conviction, either for the offence of failing to answer or for the
substantive offence by the drawing of adverse inferences. These
choices are unfair, especially if the links with the presumption of
innocence and the protection of privacy and autonomy are
granted some force. Moreover, for the State to create these
pressures to lie raises serious questions about the justifications
for punishment in these cases57: it is not just that some will
construct lies, but also that some will have difficulty admitting
to themselves what they have done.
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These three rationales, taken together, tend to support the
privilege against self-incrimination by reference to a certain
conception of the citizen's right to respect for his or her
autonomy, and the concomitant belief that it would be an abuse
of power for the State to have the power to question people
under compulsory powers in order to obtain evidence with
which to build cases against them. In that sense, the privilege
draws strength from the presumption of innocence. However, it
is not clear that these rationales can justify the distinction
between allowing forced bodily samples whilst disallowing
forced oral statements. The fourth possible rationale does claim
to be able to do this. It is the so-called "anti-pooling rationale",58

which uses the privilege as a way of trying to ensure that
statements by guilty people are not confused with statements by
innocent people. It thus applies the privilege wherever there is
the possibility, and hence the temptation, of telling a lie. This
does supply a justification for distinguishing between oral
statements and bodily samples, inasmuch as the latter cannot be
the subject of a lie. It also urges that the line be drawn between
compelling a person to produce documents which have his or
her signature on them (permissible, insofar as documents
already exist) and compelling a person to give samples of hand-
writing (not permissible, because of the opportunity for dis-
simulation).59 The anti-pooling approach is claimed to "impose
order on self-incrimination doctrine", by exempting from the
doctrine "evidence known to exist at the time of its compelled
production", such as bodily samples, but including within it
all evidence and statements susceptible to manipulation by the
maker.

By making silence advantageous to guilty suspects, the right to
silence helps the innocent as well as the guilty; without this right, the
guilty would lack an incentive to separate themselves from the
innocent; the unfortunate result would be a pooling of all suspects,
which would decrease the credibility of the exonerating accounts of
innocent suspects and defendants.60

The anti-pooling rationale differs from the others in that it is not
grounded in deep principle but rather in empirically testable
assumptions about behaviour, related to one of the primary
purposes of the criminal justice system (to convict the guilty and
acquit the innocent). It should therefore take its place alongside
other instrumental rationales.

Ian Dennis argues that, since no legal system seems able to
operate without making some inroads into the full privilege
against self-incrimination, we should recognise that inroads or

21



Why bother with Rights when Public Safety is at risk?

exceptions will have to be made, and focus our attention on
assessing the degree to which each of them is justified by
reference to its capacity to produce reliable evidence and its
preservation of as much of the principle as possible.61 Certainly
there should be no exceptions that infringe the substantive
rights of suspects under the Convention, notably the absolute
rights under Article 3 (no torture or inhuman or degrading
conduct) and the qualified rights under Article 8 (respect for
private life). Further than that, the questions about the scope
and weight of the privilege itself remain.

The sceptic would emerge from the shadows at this stage.
Having watched as all the deeper principles run into difficulties
that make them less than wholly convincing, the sceptic might
now take advantage of the shift to pragmatic arguments by
contending that the operation of a safe society, which protects
the interests of the law-abiding, makes it necessary to accept the
creation of two levels of powers that run counter to the privilege
against self-incrimination. At one level the case in favour of
restricting the privilege in investigations of the most serious
crime (including terrorism) would be pressed, on the basis that
this is necessary if public safety is to be properly assured. This
runs counter to the Court's decision in Heaney and McGuinness v.
Ireland,62 and of course it begs certain empirical questions about
the gains reasonably to be expected from restricting the privi-
lege, but sceptics would not be reluctant to press the argument.
On a much lower level there are those, including some advo-
cates of rights, who would argue that limited exceptions to the
privilege should be allowed where the incursion is small and
the social benefits large. A prime example to which this argu-
ment would be applied is the power to require samples of
breath, blood or urine from suspects, or other samples for DNA
purposes. Support for the notion that this is necessary for
greater public protection might be derived from the prevalence
of such powers among Western European nations. The same
might be said of the power to require the owner of a motor
vehicle to state who was driving it at a given time, and the
power to require a citizen to divulge the amount and proven-
ance of her or his earnings. Without insisting on some such
duties as these, law enforcement and therefore public protection
would be hampered unduly. Some would take the same view of
compulsion to make returns of income and assets to tax author-
ities. There are those who argue that, if rights are not to be given
a bad name, concessions should be made on pragmatic grounds
in these fairly obvious types of case. This would leave those
supporters of the privilege with the problem of how to ensure
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that the privilege is not overwhelmed by exceptions of this kind;
others would rather not accept the exceptions in the first place.
This is a debate that has never received much attention in
British public policy.

3. The right of silence

The privilege against self-incrimination is supposed to safe-
guard citizens against laws that force them to give information
or answer questions, on pain of criminal conviction. We now
move to the right of silence, and to laws that permit adverse
inferences to be drawn from a person's failure to answer
questions or to offer an explanation for certain facts. The basic
issues are the same as for the privilege against self-
incrimination: should a suspect be able to sit back and leave the
prosecution to prove guilt, without any help from him? Or is it
fair to allow the court to draw adverse inferences from a
suspect's failure to tell the police about facts on which reliance is
later placed in his defence?

Before going further into this controversial issue, it is neces-
sary to point out the difference between answering police
questions and responding to the prosecution's case in court.
When the case comes to court, the evidence for the prosecution
is set out openly, and any pressure on the accused to respond
should derive chiefly from the evidence presented in the reason-
ably controlled setting of the courtroom. English law permits
adverse inferences from an accused's failure to give evidence
when the prosecution has made out a case to answer, having
attained the required degree of proof of all the key elements of
the crime charged63; but even in that situation the defendant is
still free to remain silent, to call other witnesses on his behalf
and then to put the prosecution to proof. In contrast, when a
person is being questioned by the police, it may not be clear
exactly what is being alleged, and on what evidence it is based,
and there is the possibility that the whole purpose of question-
ing the suspect is to generate the evidence with which to bring a
prosecution.64 Thus, if we focus on the pre-trial investigation, the
right of silence can be supported on both principled and
instrumental grounds. The reasons of principle in favour of the
right of silence are the same as those supporting the privilege
against self-incrimination and discussed in section 2 above—
protecting privacy, respecting autonomy, shielding defendants
from cruel choices, and providing incentives which better enable
a court to distinguish between the innocent and the guilty.
These reasons are particularly powerful when applied to vulner-
able and confused defendants: those who are innocent may well
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be at a disadvantage if adverse inferences from silence are
possible, because they may have the choice between giving
explanations or testimony that might not do them justice,65 or
suffering adverse inferences unless the defence lawyer is suc-
cessful in persuading the court that their condition constituted a
reasonable excuse for failure to answer questions. Since we are
discussing the right to silence when questioned by the police,
and questioning in a police station imposes well-documented
psychological pressures, these dangers are not confined to a
small group of suspects.

Once again, there is a strong link to the presumption of
innocence: the right of silence draws not only upon the funda-
mental value of not convicting innocent people but also on the
value of accuracy. Any incentive to answer police questions
increases the likelihood of confessions, both true and false ones.
Many people find it hard to believe that someone would confess
to a crime he or she had not committed, but the Royal
Commission on Criminal Justice pointed out in 1993 that "there
is now a substantial body of research which shows that there are
at least four distinct categories of false confession"66; and a
majority of the Royal Commission opposed adverse inferences
from silence because of the risk of more false statements:

The majority of us believe that the possibility of an increase in the
convictions of the guilty is outweighed by the risk that the extra
pressure on suspects to talk in the police station and the adverse
inferences invited if they do not may result in more convictions of
the innocent . . . It is the less experienced and more vulnerable
suspects against whom the threat of adverse comments would be
likely to be more damaging. There are too many cases of improper
pressures being brought to bear on suspects in police custody, even
where the safeguards of PACE and the codes of practice have
supposedly been in force, for the majority to regard this with
equanimity.67

As is well known, the Royal Commission's arguments did not
persuade the then Government, which took the sceptic's view
that the right of silence placed too great a burden on the
prosecution, and that those who took advantage of it were
predominantly guilty people, especially "professional criminals"
who could cover their tracks and could "silence" others with
their threats. These were the reasons given for Parliament's
enactment of the Criminal Justice and Public Order Act 1994,
sections 34-38, permitting adverse inferences from silence in
certain situations.
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Since then, however, the United Kingdom has lost a number
of cases in Strasbourg on this issue. The European Court of
Human Rights has held that the right of silence forms part of
the fundamental right to a fair trial enshrined in Article 6, and
its judgments on the relevant rules in Northern Ireland and in
England and Wales have been largely negative. Thus:

the Court considers that the extent to which adverse inferences can
be drawn from an accused's failure to respond to police questioning
must necessarily be limited. While it may no doubt be expected in
most cases that innocent persons would be willing to co-operate with
the police in explaining that they were not involved in any suspected
crime, there may be reasons why in a specific case an innocent
person would not be prepared to do so.68

Obvious examples of those reasons would be a desire to shield a
friend or family member, or a desire to conceal some discredita-
ble (but not necessarily criminal) fact. It is therefore not always
an accurate inference from silence that the suspect is guilty. But
the stronger point to be made is that it is not fair to suspects to
allow those inferences to be drawn: it is a form of indirect
compulsion. One of the implications of the right to legal advice
is that a suspect might in those circumstances be advised not to
answer (certain) questions from the police. The right to legal
advice would be significantly impaired if a suspect were not free
to act on proper advice, without suffering a detriment (such as
adverse inferences). So it was that the European Court of
Human Rights held that:

The very fact that an accused is advised by his lawyer to maintain his
silence must also be given appropriate weight by the domestic court.
There may be good reason why such advice may be given. The
applicants in the instant case state that they held their silence on the
strength of their solicitor's advice that they were unfit to answer
questions.69

This last point illustrates the need to pay attention to the range
of situations in which police questioning may take place. Thus
the Strasbourg Court has held that there may be circumstances
in which it will be fair to draw adverse inferences from a failure
to offer an explanation. While the Court has clearly stated that
the reason for upholding the two rights is "the protection of the
accused against improper compulsion by the authorities,
thereby contributing to the avoidance of miscarriages of justice
and to the fulfilment of the aims of Article 6," the rights have
not been regarded as absolute—rather as capable of yielding to
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circumstances that are particularly compelling. Thus, acceptance
that the right of silence is a generally recognised international
standard "cannot and should not prevent that the accused's
silence, in circumstances which clearly call for an explanation
from him, be taken into account in assessing the persuasiveness
of the evidence adduced by the prosecution."70 Such factors as
the presence of incriminating fibres on clothing, or the suspect's
presence at the scene of the crime, may properly lead to adverse
inferences if no explanation is advanced by the defence.71 In
these instances, it appears, the drawing of an inference may be
necessary to forge the link between weighty circumstantial
evidence and the accused's guilt; and, on "common sense"
grounds, the Court regards the inference as permissible if no
plausible explanation for the strongly incriminating evidence is
forthcoming. It does, however, represent a clear limitation on
the right of silence, which some would oppose on principle.72

This restriction on the right which the Strasbourg Court
recognised from the outset may be thought to give some
support to the sceptic's view. It is noticeable, however, that in
recognising these exceptional cases the Court based its reason-
ing on the nature of the evidential situation: it is the perceived
strength of the apparently incriminating evidence that is taken
as a justification for overriding the general right not to have
adverse inferences drawn from failure to offer a plausible
explanation. This should be distinguished sharply from the
argument that it is the seriousness of the crime with which the
accused is charged, or the complexity of investigating it, which
justifies restrictions on the right. It is only in the former types of
case where the Strasbourg approach gives greater weight to
what it regards as the promotion of accuracy, as a justification
for this limited overriding of the considerations of autonomy
and privacy and the potential for abuse of power that generally
support the right of silence.

4. The right to legal aid and assistance

Would it be right for a person who has been arrested and taken
to a police station for questioning to be refused access to a legal
adviser? Of course, many people detained for questioning will
not want a lawyer. They will simply want to clear the matter up
as quickly as possible, but the question is whether they should
have a right to a lawyer if they want one; or, put differently,
whether the police should be able to deny them the opportunity
to take legal advice. Various points can be made here: that one
suspect faced with two or more police officers is relatively
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powerless; that suspects in police custody are at a significant
psychological disadvantage, and have been known to say things
that are untrue, simply in order to secure early release or for
other reasons; and that some suspects are gullible or vulnerable,
and need protection against the wiles of professional investiga-
tors.73 Probably the most powerful argument is that, since the
questioning relates to a possible criminal offence, there is a great
deal at stake for the individual citizen and it is therefore
appropriate that he or she should have the right to take legal
advice. That argument becomes overwhelming when the law
permits adverse inferences from the suspect's failure to answer
questions or to explain apparently incriminating facts. Although
English law on inferences from silence has been modified as a
result of Strasbourg decisions,74 there are still various situations
in which inferences may properly be drawn, and that makes it
particularly important that a suspect should have access to a
lawyer at the outset of police questioning.75 In many European
jurisdictions a suspect is not entitled to have a lawyer present
during police questioning, even though there may be provision
for access to a lawyer outside the interrogation,76 but this is
usually counterbalanced by a right of silence which does not
allow for the drawing of adverse inferences.

The sceptic might challenge this right by arguing that legal
advisers might obstruct the investigation, and might even pres-
ent a security risk. The latter point requires a procedure for
checking that the fear of a security risk has substance in relation
to the particular legal adviser, but it still may not be a good
reason for denying access to any lawyer at a time when a person
is being questioned on matters that might affect the case against
him.77 As for the potential of legal advisers to "obstruct" an
investigation, this may be their proper role, insofar as they may
decide to advise a suspect not to answer questions if the police
do not have, or have not declared to the lawyer, a sufficient
basis for asking them. For this, the lawyers need to be properly
trained and to obey ethical codes; if they do this conscientiously,
that may indeed place obstacles in the path of the police, but
those obstacles are supported by other rights discussed below.

The argument for legal assistance is no less strong when a
case comes to court. Courts and lawyers operate with a degree
of technical complexity and jargon. Moreover, the police and
prosecution have considerable public resources at their com-
mand, compared with those of most individual defendants, and
this supplies an extra reason for legal representation. Then the
principle of equality before the law points to the inequity of
allowing an individual's financial resources to determine

27



Why bother with Rights when Public Safety is at risk?

whether or not legal assistance is available. Thus there are two
mutually supporting justifications for legal aid for defendants in
non-minor criminal cases—that it would be unjust if the pros-
ecution were represented by a lawyer and the defence were not,
because of the defendant's inability to afford legal representa-
tion; and that it would be unjust if a distinction were drawn
between rich and poor defendants, such that the former could
pay for legal assistance whereas the latter were left unable to
afford legal aid. These consequences would be unjust because
they might impair a defendant's ability to mount a proper
defence, and might therefore risk convictions of the innocent.
The argument is not for precise "equality of arms" between
prosecution and defence, but for recognition that defendants are
entitled to such legal assistance as enables them to make a
proper defence.

The sceptic may suggest that this argument, though fine in
principle, may well lead to undesired consequences of different
kinds—the self-interest of lawyers may lead some to prolong
trials, and others to influence defendants in the direction of plea
bargains which are not in the defendant's best interests. This is a
realm of lawyers' activity which is still not adequately
regulated78—a separate issue from the one under consideration
here, but no less important. Moreover, the self-interest of some
lawyers is a point which may tell in either direction, in that
certain defence lawyers may adopt strategies of co-operation
with the police which might place the client at some disadvan-
tage in order to maintain the lawyer's standing with the police.79

5. The right to be brought promptly before a court

If a suspect is being investigated by the police, should they be
allowed to hold him until their investigations have finished?
There are two reasons why not. First, assuming that the suspect
is under arrest or otherwise in detention, he is being deprived of
his liberty. Whilst it may be right for a person to suffer some
loss of liberty if there are reasonably founded suspicions against
him, since otherwise it would be too difficult for the investiga-
tion of crime to take place, this should be for as short a period as
possible. In other words, a right to liberty (freedom of move-
ment) should be recognised; that right should be subordinated
to the exigencies of investigation where there are reasonable
(objective) grounds for suspicion; but the period of subordina-
tion should be as short as possible, out of respect for the
fundamental right which is being curtailed. Secondly, and
relatedly, it should not be for the police alone to determine the

28



Why bother with Rights when Public Safety is at risk?

length of detention (deprivation of liberty) without charge. As
the Strasbourg Court has put it, there must be "judicial control
of interferences by the executive with the individual's right to
liberty."80 Thus the suspect must either be released, or be
charged and brought before a court "promptly". What, for these
purposes, is promptly? English law allows up to 24 hours, with
provision for extensions up to a maximum of 96 hours where
the arrest is for a "serious arrestable offence" (the extensions
beyond 36 hours requiring the approval of a court). The
European Court of Human Rights also seems to regard four
days as the maximum period of detention before a person is
brought to court.81

It might be said that a court hearing in these circumstances is
unlikely to be a potent safeguard for the suspect, against being
detained without sufficient cause, since the court is unlikely to
be in a good position to test the prosecution's submission.
Where a suspect has had access to legal advice, it may be
possible for the defence lawyer to force some assessment of the
strength of the arguments. However, in practice the English
system is loaded against the suspect. The police tend to make
considerable use of their informal power to bring someone to a
police station to "help with their inquiries," and to rely on the
suspect's ignorance of his or her freedom to leave: arrest is often
reserved for serious cases, for suspects who know their rights,
or for suspects who no longer wish to "help the police with
their inquiries." Research also shows that the criteria for deten-
tion are not applied strictly, and that the custody sergeant
invariably accepts the arresting officer's word on this and other
issues.82 Moreover, detention in a police station is rarely a
pleasant experience, since the facilities are often poor and the
detainee is relatively powerless.83 These and other practical
problems show that even the minimum rights declared by the
European Convention may not guarantee much protection for
the citizen in the hands of the police.

Despite this, a sceptic might argue that the maximum period
of 96 hours is too short for really major incidents, especially in
alleged terrorist cases. If the public is to receive adequate
protection, the police must be allowed a much freer hand. This
was the essence of the British Government's response to the
European Court of Human Rights decision in Brogan v. United
Kingdom,*4 which held that the detention of suspected terrorists
for period of over four, and up to seven, days without access to
a court, as permitted by the then anti-terrorism legislation,
violated their Article 5 rights. The Government responded by
taking the significant step of entering a derogation from Article

29



Why bother with Rights when Public Safety is at risk?

5 in respect of the anti-terrorism legislation, citing the Northern
Ireland conflict as a "public emergency threatening the life of
the nation" under Article 15.85 The position has been changed by
the Terrorism Act 2000 in two major ways: first, although
detention of suspects for seven days without charge remains
possible, there are provisions requiring the detainee to be
brought before a judge and allowing representations from the
defence—provisions which may or may not satisfy Article 5 of
the Convention; and secondly, the definition of terrorism is
broadened considerably by section 1 of the 2000 Act so as to
cover a wide range of acts of violence or property damage
motivated by ideological causes.86 In the wake of the events of
September 11, 2001, the Government has again entered a
derogation from Article 5 in respect of the extreme measure of
detention without trial, introduced as part of the package of
measures in the Anti-Terrorism, Crime and Security Act 2001.
The need for this, and its lawfulness, are both contestable.87 The
possible problems do not end there. There is the further danger
that exceptional powers of this kind will be extended to other
forms of serious crime, a possibility rendered all the more real
by the elastic definition of terrorism in the 2000 Act.

6. The right to release pending trial

Once a person has been charged and brought before a court,
there should be a right to release before trial. It would fail to
respect the presumption of innocence if people could lose their
liberty merely on the basis that they have been charged by
police and prosecutors with an offence. Deprivation of liberty is
fundamentally problematic, as Article 5 or the European Con-
vention establishes. There are exceptions to the prohibition on
deprivation of liberty, one of which arises after conviction and
sentence by a competent court, but the right to bail, i.e. to release
pending trial, is less strong than most of the other rights
considered here, since it is widely recognised that it should give
way to particular "public interest" considerations. Although
these considerations vary somewhat from country to country,
four of them have been recognised by the European Court of
Human Rights—the risk that the accused will fail to appear for
trial, a reason connected with the proper functioning of the
criminal justice system; the risk that the accused will interfere
with witnesses if released, a reason which calls for the protec-
tion of victims and other witnesses,88 as well as supporting the
integrity of the system; the risk that the accused will commit
serious offences if released, a reason which seems to derive from
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the State's overall duty to prevent crime; and the risk that
releasing the accused would lead to public disorder, a risk
heightened where there has been a notorious crime attracting
much publicity, and a reason also related to the State's overall
duty to prevent crime.

Why should a person's right to liberty give way so easily to
"public interest" considerations, when we do not dispense
easily (if at all) with other rights such as the right to legal
advice? There seems to be an assumption that the State's duty to
prevent crime justifies this: but the courts would not imprison a
person who has not committed an offence if the police simply
came and requested it, so in what way are these cases different?
The answer seems to be that the application of the presumption
of innocence is diminished by the decision to prosecute. This in
turn assumes that the basis for arrest, charge and prosecution
can reliably be thought to indicate a prima facie case against the
accused. However, this seems doubtful both in law and in
practice. In law the requirements of "reasonable grounds" for
suspicion have become very thin in both domestic and Euro-
pean law.89 In practice the evidence shows that decisions to
arrest and charge may not always be based on the objective
criteria suggested by the requirement of "reasonable grounds"90;
and at the first remand hearing the police file will be incomplete,
which means that the prosecution will not have been able to
scrutinise the evidence. Thus the court will not be in a good
position to assess the strength of the case; indeed, it may be
some weeks before a reasonably full police file becomes avail-
able. If there is substance in these reflections, it suggests the
need for a more critical look at the first three approved reasons
for depriving charged but untried people of their liberty. The
fourth reason may be regarded as even more doubtful, insofar
as it purports to justify the detention of one person by reference
to the probable criminal behaviour of others, rather than warn-
ing those others of the consequences of breaking the law.

The sceptic would press the "public interest" considerations
strongly, arguing that the general presumption of innocence
must be displaced where officials have conscientiously con-
cluded that the evidence is such that a charge is warranted.
Naturally it will take time for a case file to be completed,
especially if forensic science tests need to be carried out, but it is
too great a risk to release all defendants while these investiga-
tions continue. This is one sphere in which, it is urged, practical
dangers dictate the need for preventive custody. The response
to that may concede the argument for some uses of preventive
custody, but insist on more rigorous examination of the justifica-
tions in each case, particularly where there is reliance on
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generalised and stereotypical reasoning rather than par-
ticularised evidence.

7. The right to disclosure of documents

Should a defendant be able to find out what evidence and what
statements the prosecution are relying on? In some legal sys-
tems this is a question that makes little sense, because there is a
figure such as an examining judge who builds up a dossier on
the defendant which is open to inspection by defence lawyers as
well as prosecutors. In the English system it is a question with
several ramifications. The basic principle of prosecution dis-
closure has now been accepted in the Criminal Procedure and
Investigations Act 1996, but the reasoning behind this has never
been entirely clear. It seems that the European principle of
"equality of arms" is broadly accepted—the notion that it is fair
if the defence are able to have access to prosecution evidence, so
as to compensate for the disparity in resources and to raise them
to a roughly equal position. This stops short of accepting the
argument that the police gather evidence as trustees, rather than
"for the prosecution", so that it does not belong to the prosecu-
tion in any way, but is rather a form of public property that
should be open to the defence as well. So long as the "trustee-
ship" doctrine is not accepted, there remains the risk of repeat-
ing the notorious "miscarriage of justice" cases uncovered
around 1990, many of which stemmed from the failure of the
police or prosecution to disclose to the defence material that
would assist them.91 Thus the defendant's right to disclosure has
strong links with the presumption of innocence, as well as with
the right of a person charged with a criminal offence to have
proper "facilities for the preparation of his defence."92

Whatever the basis for prosecution disclosure, claims are
often made that it should be subject to various limitations. The
European Court of Human Rights regards it as essential to the
right to a fair trial that "the prosecution authorities should
disclose to the defence all material evidence in their possession
for or against the accused"93, but has recognised that:

the entitlement to disclosure of all relevant evidence is not an
absolute right. In any criminal proceedings there may be competing
interests, such as national security or the need to protect witnesses at
risk of reprisals or keep secret police methods of investigating crime,
which must be weighed against the rights of an accused. In some
cases it may be necessary to withhold certain evidence from the
defence so as to preserve the fundamental rights of another individ-
ual or to safeguard an important public interest. However, only such
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measures restricting the rights of the defence which are strictly
necessary are permissible under Article 6(1). Moreover, in order to
ensure that the accused receives a fair trial, any difficulties caused to
the defence by a limitation on its rights must be sufficiently counter-
balanced by the procedures followed by the judicial authorities.94

The final words of this quotation are significant: it is not simply
that the right to disclosure can be "balanced away" whenever
there is a countervailing public interest. The right must be
maintained so far as possible; exceptions can only be permitted
in limited circumstances; and when an exception is recognised,
its scope must be kept to the minimum and the defence must be
compensated for it in some way. Requirements of this kind
indicate a possible way of both recognising public interest
arguments and continuing to show respect for rights.

The sceptic would emphasise the pragmatic reasons for
restricting the obligations of disclosure. These concern the large
amount of documentation gathered in some cases: as the
Attorney General's Guidelines of 2000 assert, one purpose of the
1996 Act is to "ensure that material is not disclosed which
overburdens the participants in the trial process, diverts atten-
tion from the relevant issues, leads to unjustifiable delay, and is
wasteful of resources."95 Another pragmatic reason * is the
importance of preserving the anonymity of police informants
and undercover officers, a matter that can be ventilated in the
context of an application for public interest immunity but which
may be of more general concern to the prosecution. The
Strasbourg Court has recognised this second line of justification,
as noted earlier, but the first set of pragmatic reasons remains a
matter of controversy. In this country it is police officers who
have the primary task of taking decisions in relation to primary
disclosure, and prosecutors who have the task of checking their
decisions and authorising disclosure. Even if this is an appropri-
ate arrangement—and there are strong reasons of principle for
saying that the police are too partisan to be granted this task—
the two sets of participants have not always performed well in
this respect,96 and the response to the sceptic would be that the
whole structure of the 1996 Act calls for principled re-
assessment.

8. The right to confront witnesses

This is a reconstruction of a right contained in Article 6(3)(d) of
the Convention: the right "to examine or have examined wit-
nesses against him." What it has been taken to mean is that it is
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a defendant's right to have the prosecution witnesses examined
before a judicial officer with the defendant and a defence lawyer
present. The rationale seems to be that it is essential for the
defence to be able to put questions to those witnesses by way of
cross-examination, on the assumption that cross-examination is
an important tool for testing reliability and truthfulness, and
also to be able to observe the witnesses' demeanour during
questioning, on the assumption that these physical signs can be
interpreted as providing evidence of the truth or falsehood of
what they say. These assumptions are open to considerable
debate,97 but they lie at the root of adversarial criminal pro-
cedure. Taken together, the right to an adversarial hearing and
the principle of equality of arms are central to the notion of a
fair trial under the Convention,98 and they underpin the right to
confrontation. In the Convention the right is not expressed as
having any exceptions, unlike (for example) the right to trial in
public. However, the Strasbourg Court has upheld the screening
or the anonymity of witnesses in exceptional circumstances such
as well-founded fears of intimidation and the special vul-
nerability of certain witnesses. Such cases may be analysed as
presenting the courts with a conflict between the rights of the
defendant and the rights of witnesses, the latter rights being
derived from the right of every individual to respect for private
life protected by Article 8 (since the Convention contains no
direct reference to the rights of victims and other witnesses).
The Court has held that the conflict should be resolved in a way
that recognises and values both sets of rights:

If the anonymity of witnesses is maintained, the defence will be faced
with difficulties which criminal proceedings should not normally
involve. Accordingly, the Court has recognised that in such cases
Article 6(1) taken together with Article 6(3)(d) of the Convention
requires that the handicaps under which the defence labours be
sufficiently counterbalanced by the procedures followed by the
judicial authorities.99

The same accommodation has been made in cases where the
prosecution has relied on the written statement of a witness too
ill to attend court or to make a further oral statement.100

However, in all cases in which Article 6(3) (d) has been thus
qualified, the Court has insisted that a conviction cannot be
upheld if it is based "wholly or mainly" on the non-compliant
evidence.101

The sceptic would wish to go further in accommodating the
needs of the prosecution and assuring the protection of wit-
nesses, by making extensive provision for the use of video-link
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evidence, screening and anonymity in appropriate trials. Point-
ing also to the rather excessive claims made for the effectiveness
of cross-examination and of observing the demeanour of the
witness, the sceptic would suggest that greater use should be
made of written statements and of the taking of evidence on
commission. All these measures would advance law enforce-
ment and the protection of witnesses,102 it might be claimed,
whilst depriving the defendant of very little real protection. The
response would involve a re-assertion of the merits of an
adversarial hearing with oral evidence, as the paradigm of a fair
trial.

9. The right to be tried on evidence not obtained by
violation of fundamental rights

This is a controversial right. It is not contained in the Conven-
tion as such; there are signs of its recognition in some decisions
and not in others. It is accepted in English law to some degree,
but not as a general proposition. The central case, on which
there seems to be agreement, is that where evidence is obtained
by torture or inhuman or degrading conduct, contrary to Article
3 of the Convention, a trial would be rendered unfair within the
meaning of Article 6 if that evidence were relied upon by the
prosecution.103 This is hardly surprising, since Article 3 has been
treated as a genuinely absolute right, with no exceptions based
on any manner of public policy considerations or allegedly
conflicting rights of other individuals. Yet it does raise a
question: since the evidence now exists, why not admit it at the
trial, and deal separately with the official who broke the law in
obtaining it, for example by prosecuting him and also allowing
the suspect to sue for damages for breach of the Convention
right? Two points may be made in answer to this. First, it seems
contradictory for one organ of the State, the courts, to take
advantage of a breach of the law by another organ of the State, a
law enforcement officer. So far as police conduct is concerned,
those who enforce the law should also obey the law. In respect
of the courts, it would be an added affront to basic rule-of-law
values if they were to act on evidence obtained, not just by a
breach of domestic law, but through a breach of a right
fundamental enough to be declared in the European Conven-
tion. Secondly, it is now well established that the right to a fair
trial extends to the fairness of pre-trial procedures, notably the
obtaining of evidence by means of entrapment,104 and is not
restricted by the boundaries of the actual court proceedings.

Strong as these arguments may appear, they are not widely
accepted. The idea of a fair trial under the Convention seems
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not to be firmly connected to violations of other rights. Whereas
a breach of Article 3 will make it unfair to rely on a resulting
confession, it seems that a breach of a defendant's Article 8
rights (for example, by listening in to his conversations without
authorisation to do so) will not necessarily render it unfair to
rely on the resulting evidence.105 The only ways of reconciling
the two rulings are to argue that the Article 3 right is stronger
and more fundamental (in Convention terms) than the Article 8
right, or that Article 3 is more centrally concerned with criminal
procedure than Article 8, and that the line is rightly drawn
between the two. If one protests that a line should not be drawn
at all, arguing that the violation of a Convention right ought to
be sufficient to rule the evidence out, various consequentialist
reasons are pressed forward. If reliable evidence exists, it would
be a pity not to use it, and to risk the acquittal of a guilty
person. For an acquittal in those circumstances is no better, and
possibly worse for public confidence in the courts than acting on
evidence which has been obtained by violation of a fundamental
human right. However, these arguments are not necessarily
persuasive. If the purpose of the Convention is to guarantee
individuals protection from having their rights breached, it is
surely appropriate that they should not be placed at a disadvan-
tage in consequence of that breach.

The sceptic might argue that the public confidence argument
is overdone, since confidence is probably less likely to be
undermined by a court acting on unlawfully obtained evidence
than by the acquittal of a defendant solely on the ground that
the evidence was obtained by breach of a Convention right. The
proper way to deal with such breaches is to allow the defendant
a remedy in damages against the errant official, and to pros-
ecute that official if an offence was committed, rather than to
upset a trial where the reliability of the evidence is not in
question.106 The response would be to put the point again about
adherence to rule-of-law values. What moral standing would a
court have if it proceeded to a conviction on the basis of
evidence obtained by a violation of a right that it purported to
recognise as fundamental?

10. The right not to be placed in double jeopardy

The reasons for recognising this right are not difficult to find. If
the State with all its resources and power were allowed to bring
repeated prosecutions against a person for the same offence, this
would be objectionable as "subjecting him to embarrassment,
expense and ordeal and compelling him to live in a continuing
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state of anxiety and insecurity, as well as enhancing the pos-
sibility that even though innocent he may be found guilty."107

Other subsidiary justifications for the right are the importance of
finality and the promotion of efficient prosecution practice.108

However, there are obvious problems about adherence to a
principle of "no re-trials for the same offence": one is how to
determine whether the offence is (essentially) the same, and
another is whether it must be held that every reason for halting
a criminal trial, or reversing a conviction on appeal, ought to
result in the termination of proceedings for ever. Setting aside
the former "technical" objection for the moment, how should
the latter questions be answered? There could be a variety of
reasons (e.g. inappropriate remarks by a juror, misdirection by
the judge) for wishing to order a re-trial. Should all such re-
trials be held incompatible with the right not to be placed in
double jeopardy? The rationale offered for the double jeopardy
rule is partly the adverse psychological effect on individuals
subjected to repeated prosecutions, and partly the control of
abuse of power. It seems that, if the decision to hold a re-trial is
a fairly immediate result of either a halted trial or an overturned
conviction, most countries recognise that this should not be a
bar to a second trial—the argument presumably being that this
is not an abuse of State power, and that the psychological
pressures arising from what is effectively the prolongation of
the trial process are not so great as to outweigh the public
interest in having the defendant made subject to a properly-
conducted trial. Where the decision to order a re-trial is based
on some fault or alleged fault of the defendant, notably through
intimidation of witnesses, a re-trial is surely right in principle.
Where the fault in the original trial was that of the judge or
other official, one might argue that a citizen should have to
accept the burden of being subjected to one re-trial (but proba-
bly not more).

The European Convention recognises a further exception to
what it terms "the right not to be tried or punished twice",
stating that the right:

shall not prevent the re-opening of the case in accordance with the
law and penal procedure of the State concerned, if there is new
evidence or newly discovered facts . . . which could affect the
outcome of the case.109

This provision includes new means of proof relating to previous
findings, and it covers re-opening of the case on the application
of either the prosecution or the defence. Many European sys-
tems already have such a provision in their domestic law,110 and
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the Law Commission has recently proposed the introduction of
a similar exception into English law in cases of murder.111 There
has been provision since 1996 for the referral of convictions by
the Criminal Cases Review Commission to the Court of Appeal
for re-assessment, but no procedure for dealing with allegedly
mistaken acquittals. The Law Commission's proposal would
mean that a murder acquittal several years earlier could be
revisited if the prosecution obtained significant new evidence,
such as a DNA match from an article found at the scene. The
result would be that an acquitted defendant would remain in
jeopardy of a further trial: presumably the argument is that this
should only prey on the minds of those who are in fact guilty,
who are not entitled to be left psychologically at peace on this
matter, although others might perhaps fear an unwarranted re-
opening of their case.

The sceptic is likely to rejoice in the exceptions recognised by
the Convention, and probably to urge English law to take full
advantage of the exception in the Convention (rather than
restricting it to murder). It is unlikely that prosecutors would
wish to launch a second prosecution in many cases, but much
depends on the drafting of the "new evidence" provision which
would allow a further prosecution. Insofar as that is restrictively
drafted, the sceptic would wish to see greater leeway for
prosecutors and a reduced emphasis on the right. However, the
basic justifications for the right remain persuasive, and there are
strong arguments in favour of the restrictive English approach.

E. CONFLICTING GOALS,
CONFLICTING PRESSURES

The discussion in this lecture has shown how these fairly basic
issues about criminal procedure and evidence can be
approached from at least two very different standpoints: that of
human rights, under the European Convention; and that of the
sceptic, whose overriding concern is for what is termed "public
safety." Different aspects of these conflicting perspectives will
be examined further in the two coming lectures; for the present,
we may conclude the present discussion with a few remarks
about public safety, and a summary of the conflicting goals of
criminal justice policy.

(i) Public safety
The assurance of public safety is prominent in all statements of
official criminal justice policy: the Home Office's key statement
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of aims is to work towards "a safe, just and tolerant society,"
with safety placed first. Safety ought to be interpreted as a
broad concept: in human rights discussions, it is important to
recognise that it is not just safety from the deeds of other
citizens but also safety from the unlawful use of power by
officials that should be the focus of attention. In either context,
safety is probably taken to relate to the risk of being subjected to
criminal harm. It is natural for all citizens to be concerned about
the risk of violence, but is this an increasing risk?

The overall figures for recorded crime in the ten years from
1989 to 1998-9 show a rise from 3.9 million to 4.5 million, but
that does not tell the whole story, even allowing for the fact that
those statistics only include crimes that are reported by the
public and recorded by the police.112 Those ten years saw the
recorded crime rate rise sharply from 1989 to peak at 5.6 million
in 1992, and since then there has been a significant decline of
some 7-8 per cent per year. The 1998-9 figure of 4.5 million
therefore shows a great fall in recorded crimes since 1992.
However, this fall is attributable largely to significant reductions
in reported thefts and burglaries. It masks an increase
throughout the 1990s (though dipping in the last two years113) of
the figures for four types of crime which have a bearing on
public safety:

Violence

[serious violence

Sexual offences

Robbery

Drug offences

Offences with
firearms114

1989

177,000

13,900

29,700

33,200

7,800

5,289

1992

201,800

17,800

29,500

52,900

13,800

9.023

1998-9

230,800

26,900]

34,900

66,200

21,300

7,408

Unfortunately, these figures115 are not particularly helpful for
our purposes. They do indicate that all four classes of offence
have shown overall increases, despite the general downward
trend of recorded crime. But none of the categories is adequate
to meet the criterion of "serious crime", save that of "serious
violence". Sexual offences include not only the serious offence
of rape, which has shown a sharp increase, but also offences of
indecent assault which may be more or less serious. Many
robberies are serious, but some of the offences recorded in this
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category involve little in the way of violence or threats, and the
category of drug offences includes possession, which accounts
for some nine-tenths of the total. As a result, the figure cannot
be used as an indicator of the growth in drug trafficking on a
large scale. Moreover, there are no separate figures for organ-
ised crime, which is often identified as a major threat to law and
order and to public safety.

Although the figures are unable to offer a sharply focused
picture of the risk to public safety, it would be fair to infer from
them that the risk of serious violence is not decreasing and is
probably increasing. There are, however, two further questions
one might ask about public safety. One is whether the image of
increased vulnerability to attack by strangers is itself an accurate
one. The activities of organised crime are depicted as violent,
and robberies usually involve attacks by strangers. But many
offences of violence and sexual offences are committed by
family members, "friends" and acquaintances rather than by
strangers. For example, in 62 per cent of homicide offences in
the last ten years the victim was acquainted with the suspect116;
a recent study of reported rapes showed that 43 per cent of
offenders were intimates of the victim, a further 45 per cent
were acquaintances, and only 12 per cent were strangers.117 This
is not to suggest that any of these offences were less serious
because of the existence of a prior relationship, but simply to
make the point that the objective risk to "public safety" might
not be found where many people think it is to be found. A
second question concerns people's fears of serious crime: there
is much debate about the extent to which fear and risk are out of
step, and some groups of people have fears of crime that run
well ahead of the objective risks. This is not the place to enter
into the details of that debate.118 However, it is possible that
some of the public statements about threats to public safety refer
to, or even generate, fears that do not correspond to the
objective risks. The conclusion of this paragraph, then, is that
there may be gaps between beliefs and realities about risks to
public safety. This is not to deny that there are real risks to
public safety, or that it is worth taking measures to try to reduce
those risks.

Whether those preventive measures should rely significantly
on court sentences is difficult to say. Because so few offences are
reported, of those not all are recorded, and then only around a
quarter are "cleared up", the proportion of offences that result
in the conviction of the offender is estimated to be around 3 per
cent.119 The proportion is likely to be higher, perhaps around 15-
16 per cent, for the more serious sexual and violent offences,120
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but even if one in six offenders are convicted and sentenced it
would seem that the potential of the court system for preventing
crime is somewhat blunted. It is true that reports of the
sentences imposed on that small percentage of offenders may
generate a greater general deterrent effect, but that would
depend on a whole chain of causes and effects—including
newspaper and television reporting, internalisation by potential
offenders, and then the potency of that deterrent effect over a
relatively low detection rate and other social pressures—which
need to be carefully investigated rather than taken for
granted.121 In view of the known figures, it would be easy to
over-estimate the preventive effect of those few sentences.

The 1990s, however, have seen two major changes which
some might interpret as supporting the thesis that changes in
sentencing levels have some general preventive effect, despite
the relatively small proportion of offenders sentenced, and the
even smaller proportion of offenders sentenced to custody
(some 0.3 per cent of all known indictable offences result in a
custodial sentence).122 Thus between 1993 and 1999 the prison
population rose by over 50 per cent, and the proportionate use
of custody by the courts also rose by about a half, from 14.9 to
23.4 per cent. On the other hand, this repressive mood in
Parliament and in the courts was accompanied by a decline in
the rate of recorded crime after 1992, a decline which at first was
confined to property offences but which by the end of the
decade was beginning to appear in the less numerous categories
of violent and sexual crimes. Some have argued that this
establishes a relationship of cause and effect: the imposition of
more and longer prison sentences since 1993 has had such a
deterrent and/or incapacitative effect that there have been
significant falls in the numbers of offences being committed. Yet
since this decline has also been seen in some other countries
(such as France, Germany and Finland) which have not pursued
repressive policies, there can be no simple inference from
increasing prison sentences to decreasing crime rates, as the
recent Halliday Report recognised.123 Nonetheless, the trends
have made some government ministers more confident in call-
ing for repressive measures, and it is in that context that the
arguments in favour of recognising human rights must be
pressed.

(ii) Two approaches to criminal process values

In part D of this lecture some 10 rights in criminal procedure
were described. Justifications were offered for recognising each
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of them, and then some critical perspectives were discussed.
One purpose of this was to show that these rights, no matter
how fundamental they may be claimed to be, might be open to
dispute and negotiation. Taking all those critical remarks
together might enable us to describe an alternative approach to
criminal process values that gives greater priority to "public
interest" considerations.

On the one hand, we might sketch a rights-based approach
which would respect the right to be presumed innocent until
proved guilty, the privilege against self-incrimination, the right
of silence, the right to legal aid and assistance, the right to be
brought promptly before a court, the right to release pending
trial, the right to disclosure of documents, the right to confronta-
tion of witnesses, the right to be tried on evidence not obtained
by the violation of fundamental rights, and the right not to be
placed in double jeopardy. This approach gives a clear priority
to the rights of suspects and defendants in the criminal process.
If there is a conflict with the rights of another individual, such as
the rights of a witness or victim, that conflict needs to be
negotiated sympathetically but with an insistence on preserving
the essence of each of the rights involved, recalling the discus-
sion of victims' rights in part C(iii) above. The importance of
preserving a defendant's right is particularly strong where
respect for the right conflicts with some allegedly urgent "public
interest" consideration, but the Strasbourg Court has not insis-
ted on such stringent requirements when allowing exceptions to
the right to release pending trial and, particularly, the right to be
presumed innocent. Other aspects of the Strasbourg jurispru-
dence will be discussed in greater depth in the second lecture.

On the other hand, we might sketch an alternative approach.
Its essential feature is a willingness, to recognise a clear prefer-
ence for "public interest" considerations when deciding on the
entitlements of a suspect or defendant. It would not necessarily
deny the right to be presumed innocent, but would argue that
this right must give way where there are strong "public
interest" considerations flowing against it. It might recognise the
privilege against self-incrimination and the right of silence, but
would expect them to give way in the face of the need to
prevent and detect serious crimes. It would probably take a
more restrictive view of the right to legal assistance. It would
regard the right to be brought promptly before the court as
important, but not so important that exceptions should not be
made where the authorities are investigating a really serious
offence. It would tip the scales more strongly in favour of public
safety and the protection of (potential) victims' rights when
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deciding on the extent of the right to release pending trial, and
would argue for the greater use of pre-trial detention in the
public interest. It would give great weight to the needs of law
enforcement agencies when determining the proper extent of
disclosure of documents, and when deciding whether a trial
might proceed on the basis of written statements and without
confrontation of certain witnesses. It would regard the question
of obtaining evidence by a violation of rights as entirely separate
from the fairness of the subsequent trial, and it would fully
support the exceptions already incorporated in the right not to
be placed in double jeopardy.

The credentials of this sceptical approach would immediately
be challenged by supporters of a rights-based approach. This is
because the sceptics would wish to claim that they recognise
rights, whereas the counter-argument is that anyone who
accepts that so-called rights can be overridden routinely by
public interest considerations is guilty of self-contradiction. This
is the argument, examined in detail in the second lecture, that
rights are essentially claims against the majority, and that
therefore they cannot be "rights" if they are vulnerable to
simple subordination to public interest claims. The sceptics'
argument would be that rights need to be balanced against the
public interest, that the public interest should be accorded
priority whenever it is strong and clear, and that this does not
extinguish rights but acknowledges that they have an important
place. Supporters of this view might also contend that few
advocates of a rights-based approach are able to sustain their
position without making some concessions to "public interest"
arguments, in which case the whole debate concerns questions
of degree. To an extent that may be true, but there are other
fundamental issues to be discussed before the matter can be
concluded. In particular, key concepts such as "rights", "public
interest", "public safety" and "serious crime" need to be
explored further.

In the end, although refinement of the key concepts will help
to clarify the argument, it will be necessary to take a view and to
express a preference for the sort of society in which one wants
to live. To go back to the practical example with which we
began, those preferences may usefully be assessed by thinking
of how we would wish the police and the courts to deal with
members of our family or friends who found themselves sus-
pected of crime. What safeguards would we expect, and what
rights would we claim, in that situation? So far as the mass
media are concerned, the loudest preferences expressed in
recent years have been in favour of penal repression, with more
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prison sentences, longer sentences, and indeed mandatory sen-
tences for some types of case.124 Those preferences have often
spilled over into criminal procedure, with the curtailment of the
right of silence, reform of the disclosure system and now
proposals to make details of a defendant's criminal record
available to courts. This is the political and legal context into
which the Human Rights Act was projected, so soon after the
election of a new government in 1997, and evidently without
much realisation of the tensions with the prevailing direction of
criminal justice policies. The rights in the European Convention
now have a special claim on our attention, not only as a kind of
higher law for Europe but also because they have been infused
into our domestic law. Those rights were drafted over 50 years
ago, and the Court has developed them in certain directions
(and not in other directions). In the next lecture we will consider
the thrust of some of the Strasbourg jurisprudence; we should
also have in mind the deeper normative question, which is
whether there are other claims that we should recognise as no
less fundamental than those enumerated in the Convention.
Considering both the jurisprudence of the Court and the
strength of other claims in the context of contemporary Euro-
pean social and political circumstances, we are likely to find that
there is much room for argument. Francesca Klug has claimed
that "the concept of inalienable rights is aimed precisely at
distinguishing those rights which are essential for the fur-
therance of human dignity from those which are not."125 No
claim has been made here about the inalienability of rights, but
we have seen growing evidence that drawing the line to which
Klug refers is both a contentious and a context-based enterprise.
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2. Evaluating the Strasbourg and British
approaches

In the first lecture I took stock of two strong streams in English
public policy. First, I discussed the claims of various individual
rights to be recognised as standards of justice and fairness.
These were put forward as instrumental rights, that is, not as
something inherent which stems from the nature of human
existence but rather as something essential in order to avoid one
kind of society and to facilitate a range of other kinds of society.
By looking briefly at the justifications for 10 rights connected
with the criminal process, and at what might happen in the
absence of recognition of such rights, a case was made for
regarding them as worthy of protection. It would have been
possible to short-circuit the argument simply by declaring that
nine of the rights are recognised by the European Convention
on Human Rights and therefore ought to be respected because
the United Kingdom has signed up to the Convention; but one
of the purposes of these lectures is to generate wider discussion
of the foundations for these rights, a discussion that never took
place before or at the time of the enactment of the Human
Rights Act. Secondly, the discussion shifted to the high inci-
dence of crime, and fear of crime, in contemporary society.
Whilst the number of recorded homicides seems to be relatively
stable in England and Wales, this country shares with many
others an anxiety about the apparent rise of organised crime,
drug trafficking, serious fraud, child sex abuse—and, of course,
terrorism. Law enforcement agencies lobby for greater powers
to combat these activities, usually drawing a sympathetic
response from substantial sections of the press and politicians,
and this accounts for the vigorous stream of tough policies.

A collision is then likely to take place. The wider powers
proposed for law enforcement agencies may clash with some of
the procedural rights which, we have agreed, ought to be
respected. What should happen next? In this second lecture I
want chiefly to explore the way in which the European Court of
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Human Rights in Strasbourg has handled this question, which
(not surprisingly) has come before it several times. I then
consider briefly some of the responses of the British courts
during the first year of the Human Rights Act, again focusing on
the criminal process rights in Articles 5 and 6 rather than on the
Convention in general. I then examine the implications of
"public interest" and "public safety" arguments for the very
concept of rights, and consider some critical attacks on the
notion of human rights. The starting point is practice under the
Convention.

A. THE STRASBOURG COURT: THE
EARLY YEARS

One of the first cases in which the European Court of Human
Rights had to deal with a public interest argument grounded in
the seriousness of the crimes concerned was Klass v. Germany in
1978.1 German law established a procedure whereby the mail
and telephone calls of certain individuals could be intercepted if
the relevant Minister found that the necessary criteria for
interception were fulfilled, and the surveillance was overseen by
a judicial officer. The question for the Court was whether this
system infringed the Article 8 rights of the applicants: they
claimed that their right to respect for their private life was
violated by the surveillance, and that there was insufficient
justification for the interference with their rights. They claimed,
in other words, that the conditions in Article 8, paragraph 2,
were not satisfied:

There shall be no interference by a public authority with the exercise
of [the right to respect for private life] except such as is in accordance
with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of
others.

The Government's argument to the Court was that the threats
from terrorism, espionage and other forms of subversion were
such that powers of this kind were essential in a democratic
society. The Court accepted this submission, holding that:

the existence of some legislation granting powers of secret sur-
veillance over the mail, post and telecommunications is, under
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exceptional conditions, necessary in a democratic society in the
interests of national security and/or for the prevention of disorder or
crime.2

More significant in the present context, however, is the restric-
tive approach that the Court adopted in the rest of its judgment.
A sceptical view of the second paragraph of Article 8, quoted
above, would be that its list of possible heads of justification is
capable of legitimising almost any interference with a person's
Article 8 rights, but in the very next paragraph of its judgment,
this statement is to be found:

The Court, being aware of the danger such a law poses of undermin-
ing or even destroying democracy on the ground of defending it,
affirms that the Contracting States may not, in the name of the
struggle against espionage and terrorism, adopt whatever measures
they deem appropriate.3

In this vein the Court went on to insist that the system should
ensure that any interference with Article 8 rights was kept to a
minimum, and that there should be independent authorisation
procedures. Indeed, the Court recognised that surveillance is "a
field where abuse is potentially so easy in individual cases and
could have such harmful consequences for democratic society as
a whole," raising the spectre of secret police and uncontrolled
State surveillance. The Court therefore emphasised the import-
ance of an independent body which could "exercise an effective
and continuous control", adding that "it is in principle desirable
to entrust supervisory control to a judge."4 In the end the Court
held that the German legislation was compatible with Article 8,
and so the application failed. This is an outcome that should put
readers on their guard, because it is not unknown for courts to
declaim resounding principles and then to apply them in a way
that weakens their practical application. We must therefore
examine some of the subsequent decisions in order to determine
whether the Klass judgment is to be interpreted at face value.

Two cases decided about 10 years later explore the relation-
ship between Article 5 and the public interest argument in
favour of special powers to deal with suspected terrorists. In
Brogan v. United Kingdom5 the four applicants had been detained
for periods between four and nearly seven days without being
brought before a court, and they alleged that this violated their
Article 5 rights. The Court found, by a majority, that in all four
cases there had been a breach of the requirement in Article 5(3)
that a detained person be brought before a court "promptly".
The Court recognised that in the context of terrorism it may be
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justifiable to detain people for longer without judicial review,
but held that this must be "subject to the existence of adequate
safeguards." Thus to interpret the Convention as allowing
detention for four days or longer in terrorist cases:

would import into Article 5(3) a serious weakening of the procedural
guarantee to the detriment of the individual and would entail
consequences impairing the very essence of the right protected by
this provision . . . The undoubted fact that the arrest and detention of
the applicants were inspired by the legitimate aim of protecting the
community as a whole from terrorism is not on its own sufficient to
ensure compliance with the specific requirements of Article 5(3).6

A similar approach is seen in Fox, Campbell and Hartley v. United
Kingdom? a decision of 1990 arising from the arrest and deten-
tion of the applicants under the Prevention of Terrorism Act
1978. The argument for the applicants was that the Act provided
a power for a police officer to arrest "any person whom he
suspects of being a terrorist", and that this failed to comply with
the requirements of Article 5(l)(c), which refer to "lawful arrest
. . . on reasonable suspicion of having committed an offence."
The Court agreed with the Government's argument that "terror-
ist crime falls into a special category" since the risk of "loss of
life and human suffering" may require the police to act on
information from secret sources, but held that the requirement
of reasonableness should still be applied, and insisted that:

the exigencies of dealing with terrorist crime cannot justify stretching
the notion of 'reasonableness' to the point where the essence of the
safeguard secured by Article 5(l)(c) is impaired.8

The Court held that, even taking account of the need to protect
confidential sources, the State must furnish "at least some facts
or information capable of satisfying the Court that the arrested
person was reasonably suspected of having committed the
alleged offence." The only fact advanced in this case was that
two of the three applicants had a previous conviction for a
terrorist offence, and the Court held that this could not "form
the sole basis of a suspicion justifying their arrest some seven
years later."9 The Court therefore found a violation of Article 5
on the basis that the State's justification for the arrest failed to
meet the minimum standard of reasonable suspicion.

The principle of these decisions might appear to have been
diluted by the decision in Margaret Murray v. United Kingdom,10

where breaches of Article 5 (no reasonable suspicion for arrest)
and Article 8 (suspect photographed without her permission)
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were alleged. On the facts the Court, differing from the majority
of the Commission, found no violations of the Convention.
What is noticeable is that the Court began by stating:

The Court sees no reason to depart from the general approach it has
adopted in previous cases of a similar nature. Accordingly, for the
purposes of interpreting and applying the relevant provisions of the
Convention, due account will be taken of the special nature of
terrorist crime, the threat it poses to democratic society and the
exigencies of dealing with it.11

This statement is followed by footnote references to the pas-
sages from Brogan and from Fox, Campbell and Hartley discussed
above.12 We have seen that those were cases in which the Court
went on to find violations of the Convention, but it is instructive
that the above passage was cited by Lord Hope in Kebilene13

without reference to the earlier decisions, thereby giving the
impression that the Court's general approach was to allow
curtailment of rights in Article 5 and 6 where the prevention of
terrorism was the goal. That does not square with the evidence
presented here.

The significance of the decisions in Brogan and Fox, Campbell
and Hartley is difficult to assess. They can certainly be read as
confirming that any justifications which States may advance for
more extensive powers against terrorists are likely to be dealt
with robustly when one of the strong rights, such as those in
Article 5, is in question. It is to be noted, however, that Article
15 of the Convention does allow States to derogate from Articles
5 and 6 in situations of "public emergency", and once this
power has been exercised the scrutiny of anti-terrorist measures
may be less exacting.14 Moreover, the Court in Brogan did
recognise that special considerations might apply to terrorist
cases, and this qualification may be said to have laid the ground
for subsequent decisions which have made certain concessions
to the anti-terrorism argument.15 Nonetheless, the Brogan and
Fox decisions are also significant because in both cases the
Court, having recognised the need for special terrorist laws,
found a violation of Article 5.16 This should be sufficient to
dispose of the sceptical reading of the Klass decision under
Article 8, which depicted the Court as using words which
favoured rights but reaching an outcome which favoured the
"public safety" argument. In the two Article 5 cases, the Court
used words which recognised that the "public safety" argument
should be accorded some force but reached an outcome which
favoured rights.
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B. PUBLIC SAFETY AND ARTICLE 6
I now turn to consider how similar arguments, based on public
safety and the protection of the public, have fared in the context
of Article 6. Although the decisions discussed so far have been
concerned with anti-terrorist measures, the focus henceforth will
be on other serious crimes such as drug trafficking, organised
crime and serious fraud, where arguments for special powers
and special treatment have also been pressed. Article 6 of the
Convention establishes strong rights, like Article 5, and is not
subject to a list of justifiable grounds for interference as found in
the second paragraphs of Articles 8, 9, 10 and 11. The essence of
Article 6 is the right to a fair trial, some features of which are
elaborated in Article 6(1). Some six special rights for criminal
cases are declared in paragraphs (2) and (3) of Article 6. These
will be set out as we come across them.

In Kostovski v. Netherlands,17 the domestic court had convicted
the applicant of armed robbery on the basis of statements by
two anonymous witnesses. Only one of them had appeared
before an examining judge, and that appearance was in the
absence of the applicant and his counsel. Article 6(3)(d) of the
Convention declares that everyone charged with a criminal
offence has the right of confrontation, that is:

the right to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his behalf
under the same conditions as witnesses against him.

This has been interpreted to mean that the conditions under
which a witness is examined must enable the trial court and the
defendant, or at least his counsel, to observe the demeanour of
the witness. "In principle, all the evidence must be produced in
the presence of the accused at a public hearing with a view to
adversarial argument."18 Although this had not been ensured in
Kostovski, the Government's argument was that in the struggle
against organised crime it was necessary to take protective
measures, and that the fear of reprisals justified maintaining the
anonymity of the witnesses. The Court's reaction was that:

the government's line of argument, whilst not without force, is not
decisive. Although the growth in organised crime doubtless
demands the introduction of appropriate measures, the government's
submissions appear to the Court to lay insufficient weight on what
the applicant's counsel described as 'the interests of everybody in a
civilized society in a controllable and fair judicial procedure.' The
right to a fair administration of justice holds so prominent a place in
a democratic society that it cannot be sacrificed to expediency.19
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The Court concluded that the restrictions on the rights of the
defence in this case were such as to deprive the applicant of a
fair trial, and a violation of Article 6 was found. The Court took
the same approach in the similar case of Windisch v. Austria,20

where a conviction had been based on the statements of two
anonymous witnesses who were not heard by the trial court or
examined in the presence of the applicant or the defence
lawyers. Fear of reprisals, together with the need to retain the
co-operation of the public in investigating crimes, were
advanced as reasons for the restrictions on the defence in this
case. The Court held that the right in Article 6(3)(d) could not be
restricted to such an extent.

A similar approach was taken in Saidi v. France,21 where the
French Government had argued that reliance on the statements
of two anonymous witnesses was justified because it was
difficult to obtain the attendance of witnesses in drugs cases and
reprisals against witnesses were always likely. Finding that the
applicant's conviction was based solely on the statements of two
people whom neither he nor his counsel had had the oppor-
tunity to examine, the Court held:

The lack of any confrontation deprived him in certain respects of a
fair trial. The Court is fully aware of the undeniable difficulties of the
fight against drug-trafficking—in particular with regard to obtaining
and producing evidence—and of the ravages caused to society by the
drug problem, but such considerations cannot justify restricting to
this extent the rights of the defence of 'everyone charged with a
criminal offence.' In short, there has been a violation of Article 6(1)
and (3)(d).22

It will be observed that the Court objected to restricting the
rights of the defence "to this extent". This may be said to go
against the argument being developed here, since it clearly
implies that some restriction may be acceptable. But, as will be
argued below, there is a significant difference between allowing
limited restrictions on a right and holding that any restriction
that can be said to be proportionate to public interest considera-
tions is permissible. What is noticeable about the relevant
Strasbourg decisions is that they emphasise that the essence of
the right must be preserved, even where limited restrictions are
allowed. Thus in Doorson v. Netherlands23 the Court recognised
that the security of witnesses against threats and reprisals must
be safeguarded, that their anonymity was therefore justifiable,
and that this would "present the defence with difficulties which
criminal proceedings should not normally involve." The Court
therefore insisted that it must be:
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established that the handicaps under which the defence laboured
were sufficiently counterbalanced by the procedures followed by the
judicial authorities.24

In this case the "counter-balancing" procedures were that the
anonymous witnesses were questioned by the judge in the
presence of defence counsel, who had an opportunity to ask
questions, and that defence counsel were able to challenge the
statements of the anonymous witnesses and to cast doubt on the
reliability of their evidence. Of course the defence were handi-
capped because they did not know the identity of the witnesses
and could therefore not attack their character. The Court also
thought it relevant that in this case there was other significant
evidence of the applicants' guilt. It is particularly important to
note that this decision was reasoned on the basis of a clash
between the defendant's rights (to a fair trial under Article 6)
and the rights of witnesses (to physical security under Article 5),
and not on the basis of a conflict between the defendant's rights
and a broader public interest in the suppression of serious
crime. The Court saw itself as protecting the rights of particular
witnesses.25

All the decisions on Article 6 considered so far have con-
cerned the right of a defendant to confront witnesses against
him or her, and the extent to which this can be restricted. A
rather different issue under Article 6 is whether a defendant's
privilege against self-incrimination can be restricted when there
are said to be public policy reasons for doing so. One difference
here is that the right of silence and the privilege against self-
incrimination are rights that have been implied into Article 6.
They are not expressly stated in the Convention, but are
declared in other human rights documents such as the Inter-
national Covenant on Civil and Political Rights (Article 14), and
the Strasbourg Court has taken the view that they should be
regarded as essential elements in the right to a fair trial. Thus
the Court in Saunders v. United Kingdom held that:

although not specifically mentioned in Article 6 of the Convention,
the right to silence and the right not to incriminate oneself are
generally recognised international standards which lie at the heart of
the notion of a fair procedure under Article 6. Their rationale lies,
inter alia, in the protection of the accused against improper compul-
sion by the authorities, thereby contributing to the avoidance of
miscarriages of justice and to the fulfilment of the aims of Article 6.
The right not to incriminate oneself, in particular, presupposes that
the prosecution in a criminal case seek to prove their case against the
accused without resort to evidence obtained through methods of
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coercion or oppression in defiance of the will of the accused. In this
sense the right is closely linked to the presumption of innocence
contained in Article 6(2) of the Convention.26

It is important to assess this strong statement in its context. The
application by Ernest Saunders was based on the fact that he
answered certain questions put by inspectors from the Depart-
ment of Trade and Industry under compulsory powers in the
Companies Act 1985 which provided for possible imprisonment
for failure to answer; and the answers to the questions were
subsequently used as part of the prosecution case against him at
a trial for fraud. His argument was that his statements had been
obtained by compulsion and then used against him. The Gov-
ernment's reply to this, at the hearing before the European
Commission on Human Rights, was that the privilege against
self-incrimination should be treated differently from the rights
expressly set out in Article 6. Because it is only a right implied
into Article 6 by the Court, the Government contended, it must
be subject to "implied limitations which comply with the
requirements of not impairing the very essence of a fair hearing,
serve a legitimate aim and are proportionate to the aim sought
to be achieved."27 The Government's view was that these
requirements were satisfied: this was an allegation of serious
fraud, the inspector's powers were necessary to detect fraud, the
Court had power to, exclude unfairly obtained evidence, the
defendant was under no compulsion to give evidence himself,
and so on. The Commission's response was firm:

It cannot be compatible with the spirit of the Convention that varying
degrees of fairness apply to different categories of accused in
criminal trials. The right of silence, to the extent that it may be
contained in the guarantees of Article 6, must apply as equally to
alleged company fraudsters as to those accused of other types of
fraud, rape, murder or terrorist offences. Further, there can be no
legitimate aim in depriving someone of the guarantees necessary in
securing a fair trial.28

When the case went on from the Commission to the Court in
Strasbourg, the Government continued to press its argument
that the individual's right should be restricted because of the
"public interest in the honest conduct of companies and in the
effective prosecution of those involved in complex corporate
fraud." Two particular arguments were adduced in support of
this position: first, that corporate fraud cases had different
characteristics, because of the complex company structures and
the difficulty of understanding documentation without explana-
tions from the persons involved; and secondly, that the typical
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defendant in corporate fraud would have access to expert legal
advice. The Court was no more impressed with these arguments
than the Commission had been. Finding that it was unfair to the
applicant to base the prosecution on statements extracted from
him on pain of imprisonment, because that violated his privilege
against self-incrimination, the Court stated:

It does not accept the Government's argument that the complexity of
corporate fraud and the vital public interest in the investigation of
such fraud and the punishment of those responsible could justify
such a marked departure as that which occurred in the present case
from one of the basic principles of a fair procedure. Like the
Commission, it considers that the general requirements of fairness
contained in Article 6, including the right not to incriminate oneself,
apply to criminal proceedings in respect of all types of criminal
offences without distinction, from the most simple to the most
complex.29

This emerges as a clear and significant decision. It does not
matter that the right of silence and the privilege against self-
incrimination are not stated expressly in Article 6. They are
basic principles, and they should not give way in the face of
unusually complex or unusually serious types of case. In its
decisions on the drawing of adverse inferences from silence, the
Court has recognised that there may be circumstances "which
clearly call for an explanation" from the defendant,30 but this
relates to the factual circumstances in the case and not to the
type or category of crime charged.

Lest it be thought that the Saunders decision rested more on a
rejection of the proposition that the complexity of the type of case
should lead to restrictions on the right not to incriminate
oneself, reference should be made to a decision squarely on the
relevance of the seriousness of the type of offence. In Heaney and
McGuinness v. Ireland,31 the applicants had been convicted and
imprisoned for failing to give a full account of their movements
and actions during a specified period, under a statute aimed at
terrorism. They claimed that their privilege against self-
incrimination, and therefore their right to a fair trial, had been
violated. The Government's response was that the public inter-
est in taking measures to combat terrorism and protect the
safety of citizens justified this restriction on the privilege. The
Court unanimously found in favour of the applicants, and
dismissed the Government's argument thus:

The Court accordingly finds that the security and public order
concerns of the Government cannot justify a provision which
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extinguishes the very essence of the applicant's right to silence and
against self-incrimination guaranteed by Article 6(1) of the
Convention.32

The pressure to allow incursions in terrorist cases into the
strong rights declared by Articles 5 and 6 is considerable, but it
is a pressure that the Strasbourg Court has generally resisted.

One final example of the Court's approach comes from a drug
dealing case, where the seriousness of the offences and the
difficulty of detecting them were again argued strongly by the
Government. The case is Teixeira de Castro v. Portugal,33 the
allegation was that the applicant had been entrapped into
committing the offence by undercover police officers, and the
claim was that this violated his right to a fair trial. Two aspects
of the Court's decision are notable in the present context. First,
there is no reference in Article 6 to a right not to be entrapped
into committing a crime, but the Court showed no reluctance to
find that, where a person commits an offence as a result of
police incitement, this deprives that person of the possibility of a
fair trial. Secondly, the Court was again confronted with a
goverrjment argument that special investigative measures are
necessary in order to combat drug trafficking. Its response was
as follows:

The use of undercover agents must be restricted and safeguards put
in place even in cases concerning the fight against drug-trafficking.
While the rise in organised crime undoubtedly requires that appro-
priate measures be taken, the right to a fair administration of justice
nevertheless holds such a prominent place that it cannot be sacrificed
for the sake of expedience. The general requirements of fairness
embodied in Article 6 apply to proceedings concerning all types of
criminal offence, from the most straightforward to the most
complex.34

This is an unambiguous affirmation of the point. It brooks no
balancing of "the public interest" against the right to a fair trial,
and it makes no provision for "proportionality" arguments to
eat into a strong right. Such arguments have a place in relation
to the qualified rights, such as those in Articles 8-11, but not
where, as with Articles 5 and 6, the right is a strong and
unqualified one. However, the Teixeira decision still stands
virtually alone in the Strasbourg jurisprudence, and there were
strongly argued dissenting judgments.35 It is therefore too soon
to suggest that this principle is a firmly established part of the
right to a fair trial.
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C. BRITISH COURTS AND THE
"PUBLIC INTEREST"

It has been and remains the position that, where the Strasbourg
Court hands down a decision adverse to the government of a
Member State, that government is obliged (through the mecha-
nism of the Committee of Ministers) to give effect to the
decision. Since the implementation of the Human Rights Act
1998, British courts also have certain direct obligations to apply
Convention rights: section 6 requires courts and other public
authorities to act in conformity with Convention rights, section 3
requires courts to interpret legislation so far as is possible in a
way that applies the Convention, and section 2 requires courts
to take account of the decisions of the Strasbourg organs,
notably the Court.

In the first year or so since the implementation of the 1998 Act
on October 2, 2000, the courts of England and Wales have
invoked "public interest" arguments with some frequency when
dealing with Convention rights. The Act has been in force
longer in Scotland: the courts there have been less strongly
drawn to the use of "public interest" arguments to limit the
effect of Convention rights, but we will see that the Privy
Council has relied on "public interest" arguments to overturn
the Scottish courts on more than one occasion. First, however,
we must go back to the Strasbourg jurisprudence. The decisions
discussed in sections A and B above have not been prominent in
the reasoning of the English courts. Instead, their attention has
focused on a different strand of authorities, not surprisingly
those which recognise that certain rights can be "balanced"
against the "public interest". We must consider two sets of
those authorities briefly, before going on to describe the
approach of the House of Lords and Privy Council.

(i) Scattered Strasbourg Authorities on "Balancing":

First, even though it has been accepted that the right to a fair
trial should not be "balanced" against other goals, leading
British judges have adopted the view that there is room for
balancing when deciding whether the trial has been fair.36 In
adopting this approach, they have taken their cue from a small
number of over-broad statements made by the Strasbourg
Court,37 and have paid little attention to the authorities set out in
part B above. It is true, however, to say that there is one
Strasbourg decision on Article 6 which does appear to favour
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broad balancing—Salabiaku v. France,3* a decision which takes
the unqualified wording of Article 6(2) on the presumption of
innocence and accepts that legislatures may reverse the burden
of proof "within reasonable limits which take into account the
importance of what is at stake and maintain the rights of the
defence." Nevertheless, the Strasbourg jurisprudence on Article
6(2) is under-developed, and (paradoxically, one might say) it is
British judges, taking their cue from Commonwealth constitu-
tional courts, who have sought to give greater sharpness to the
presumption of innocence and to limit any exceptions.39

It is not true, however, to say that the kind of broad
"balancing" permitted by the Salabiaku decision is the norm
under Article 6. Lord Bingham was surely not right to suggest
that the Strasbourg approach to Article 6(3)(d) is similar.40 He
cited Kostovski v. Netherlands,41 one of a number of decisions
discussed in part B above, which holds—contrary to Lord
Bingham's implication—that paragraph (3)(d) "cannot be sacri-
ficed to expediency" even when governments put forward
weighty public interest arguments.42 The Strasbourg Court has
accepted that the right under Article 6(3) (d) may be curtailed in
order to protect the rights of an intimidated witness, but it is
important to note that this is only acceptable if absolutely
necessary, if accompanied by compensating safeguards for the
defence, and if the defendant was not convicted solely or mainly
on the basis of evidence thereby admitted.43 Reasoning of that
kind is a far cry from the unstructured language of balancing
and of the Salabiaku judgment.

Secondly, there is some authority for the proposition that,
where the Strasbourg Court has implied a right into Article 6, so
it can equally restrict that right by balancing it against "the
public interest". Although, once again, the Strasbourg case law
falls short of consistency, there is scattered support for this
thesis. The right of access to a court has been implied into
Article 6, notably for those held in custody, as an element in (or
logically prior to) the right to a fair trial: in Ashingdane v. United
Kingdom the Court, in a passage much cited by British judges,44

held that the right of access to courts "is not absolute but may
be subject to limitations," as to the scope of which Member
States have a certain (but not elastic) margin of appreciation.45

The right to disclosure, as part of the principle of equality of
arms, has also been implied into Article 6 and has been
recognised to be subject to limited exceptions for reasons "such
as national security or the need to protect witnesses at risk of
reprisals or keep secret police methods of investigation of
crime."46 However, on disclosure, the Court has followed Door-
son v. Netherlands in laying down strict conditions under which
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exceptions would be allowed, and has not resorted to any broad
"balancing" approach.47

The doctrine that limitations may be implied into Article 6
where the right itself has been implied into the right to a fair
trial does have some support in the Strasbourg jurisprudence,48

but there are at least two other considerations that should be
placed alongside it. The first derives from the general structure
of the Convention, and it is developed more fully in section D
below. In brief, it insists that any argument to the effect that a
right implied into Article 6 should be restricted out of deference
to the "public interest" should be required to be at least as
strong, and probably stronger, than a similar argument for
justifying interference with one of the qualified rights such as
those under Articles 8-11. The right to a fair trial and its
constituent elements should surely be given greater weight, in
such calculations, than the rights in Articles 8-11.49 The second
point is that the Strasbourg decisions refer frequently to one
doctrine which has received scant mention in the British cases:
that no restriction should be such as to "destroy the very
essence of the right".50 This doctrine places distinct limits on
"public interest" balancing of the kind that some British judges
have found attractive.51 Thus, even in relation to the implied
right of access to the courts (where the idea of implied limita-
tions has found most support), the doctrine of the "essence of
the right" has been maintained.52 How should this be applied to
cases on the privilege against self-incrimination, where the
notion of balancing was adopted with enthusiasm in the Privy
Council?

(ii) The British Courts and Self-incrimination:

The right to silence and the privilege against self-incrimination
have both been implied into Article 6, by the Strasbourg Court,
as elements of the fundamental right to a fair trial.53 The Judicial
Committee of the Privy Council in Brown v. Stott54 was par-
ticularly keen to establish that neither the right nor the privilege
is absolute, and there is good authority to that effect. In John
Murray v. United Kingdom the Court held that adverse inferences
from silence might reasonably be drawn "in situations which
clearly call for an explanation from him," so long as a conviction
was not based "solely or mainly" on such inferences.55 In
Saunders v. United Kingdom the Court mentioned at least twice
the possibility that an infringement of the privilege against self-
incrimination might be justifiable,56 although it did not elaborate
on this.
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Nevertheless, to accept that these rights are not absolute is not
to concede that they may be "balanced away" by being com-
pared with a general public interest and put in second place.
This is what happened in Brown v. Stott: Lord Bingham held that
section 172 of the Road Traffic Act 1988 provides for the putting
"of a single, simple question" rather than the prolonged ques-
tioning found objectionable in Saunders, and the general public
interest in upholding a regulatory scheme for drivers of motor
vehicles meant that this power was not a "disproportionate
legislative response to the problem of maintaining road
safety."57 This course of reasoning assumes that, in determining
restrictions on implied rights in Article 6, it is legitimate to
"balance the general interests of the community against the
interests of the individual." This is a broad approach to "balanc-
ing" and proportionality, for which there is scant support in the
Article 6 jurisprudence and which is inherently doubtful since it
appears less demanding than the "necessary in a democratic
society" criterion in Articles 8-11. It is certainly far more easily
satisfied than the criteria in Doorson v. Netherlands, developed in
relation to Article 6(3)(d) and applied to the principle of equality
of arms.58 It makes no reference to preserving the essence of the
right and, if applied generally within Article 6, it could lead to
the "balancing away" of various rights. Only the Strasbourg
judgment in Salabiaku v. France, as we have already noted,59 is
flexible enough to support this approach.

Since Brown v. Stott was decided, the Strasbourg Court has
handed down at least two decisions which insist on a much
firmer line. In Heaney and McGuinness v. Ireland60, as we saw in
section B above, the Court held that the degree of compulsion
arising from the (threat of a) prison sentence "destroyed the
very essence of their privilege against self-incrimination and
their right to remain silent."61 Moreover, the Court gave explicit
approval to its earlier decision in Funke v. France,62 where it held
that the privilege was violated when the sanction for non-
production of documents was accumulating fines. Consistent
with this last point is the subsequent decision in J.B. v. Switzer-
land,63 where tax authorities had imposed disciplinary fines on
the applicant for failure to furnish information required by
statute. The Court held that the fines constituted "improper
compulsion," and therefore that the privilege against self-
incrimination had been violated.

The effect of these Strasbourg decisions is to call into serious
question the general "balancing" approach that seems so intui-
tive for British judges,64 as well as the specific reasoning of the
Privy Council in Brown v. Stott. For the Strasbourg Court, it is
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not simply a question of considering whether there is a signifi-
cant public interest in compelling a person to speak: the Court's
dismissal of the Irish Government's "fight against terrorism"
argument in Heaney and McGuinness makes that clear.65 Propor-
tionate or not, the compulsion to speak destroyed the essence of
the right and rendered it ineffective. That case would surely not
have been decided differently if emphasis had been placed on
the fact that the applicants had been asked "a single, simple
question."66 Moreover, compulsion arising from financial penal-
ties may be sufficient to invoke the privilege, as the Funke and
J.B. decisions demonstrate, so the argument that section 172 of
the Road Traffic Act 1988 prescribes only modest penalties
should not, of itself, save it from incompatibility with Article 6.67

One particular distinction between the prevailing Strasbourg
and British approaches is that, although they share the view that
the rights in Articles 5 and 6 are not absolute, they differ as to
what this means. For the British judges, it is taken to indicate the
propriety of balancing the right against public interest consid-
erations, and the reliance on a concept of proportionality as
broad as that applied in Articles 8-11. To the Strasbourg judges,
it is not usually treated as opening the way to a general
balancing exercise, and in the rare situations where the special
force of public interest considerations is recognised, it is taken to
require a three-way adjustment between the essence of the right
itself, the public interest considerations, and safeguards for the
suspect or defendant. This triangulated approach68 was taken in
Doorson v. Netherlands,69 for example, and we shall see in the
third lecture that the provision of safeguards is often taken to be
a significant indicator of an overall commitment to fairness.

None of this is to suggest that the approach of the Strasbourg
Court is unproblematic. The decisions discussed extensively in
section B above appear powerful when read alone, but it is not
clear how they would stand with decisions such as Salabiaku v.
France, Ashingdane v. United Kingdom, and the others mentioned
in part (i) of this section. The Court has never considered how
the "essence" doctrine applies to other rights implied into
Article 6, let alone how it applies to the presumption of innocence
in Article 6(2), so readily balanced away in Salabiaku.70 Nor has
the Court considered in one judgment the various streams of
authority on silence and self-incrimination. The decision in J.B.
v. Switzerland fails to mention Heaney and McGuinness v. Ireland,
probably the most striking case. Both Heaney and McGuinness
and Saunders accept that the privilege against self-incrimination
is not absolute, but it has not yet emerged what the significance
of this qualification is. Both Saunders and J.B. insist that the
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privilege does not attach to evidence "which has an existence
independent of the accused's will", a category that includes
blood or urine samples but not documents.71 No rationale for
these limitations on the privilege has been offered by the
Court.72

(Hi) The British Courts and Unreasonable Delay:

Article 6 of the Convention declares that "everyone is entitled to
a fair and public hearing within a reasonable time." Where there
has been such an unreasonable delay as to constitute a violation
of Article 6, this indicates that the defendant did not receive a
fair trial, and in principle the conviction should be quashed.73

The Privy Council in Darmalingum v. State7i interpreting the
Mauritius constitution which grants the right to a fair trial
within a reasonable time, held that the only remedy which
would vindicate this constitutional right was to quash the
conviction. However, the Privy Council took a different view in
Flowers v. R.,75 holding that a similar provision in the constitu-
tion of Jamaica should be interpreted so as to give weight to the
seriousness of the offences of violence with which Flowers had
been charged. Thus it held that the right to trial within a
reasonable time "must be balanced against the public interest in
the attainment of justice", which weighs more heavily for
serious crimes.

This balancing approach was embraced with enthusiasm by
the Court of Appeal in Attorney-General's Reference (No. 2 of
2001),76 where Lord Woolf C.J. held, without referring to the
recent Strasbourg decisions,77 that:

it is not only the defendant who is to be considered. The public are
interested in whether or not defendants are tried for criminal
offences they have committed [sic]. As is the case with many of the
rights which are contained in the Convention, the courts are called
upon to hold the balance between the rights of the individual and the
rights of the public.78

This led the Court of Appeal to hold that a finding of unreason-
able delay should not result inevitably in a stay of the prosecu-
tion or a quashing of the conviction (depending on the stage
which the case has reached), and that courts should consider
mitigation of sentence or even financial compensation as
remedies in appropriate cases. The general approach of the
Court of Appeal seems at odds with the Strasbourg decisions,
which place greater emphasis on the importance of the right and
do not "balance" it against public interest considerations.
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(iv) The British Courts and the Right to Impartiality:

Brief reference may be made to the problems caused by prejudi-
cial media coverage of criminal proceedings, and the effect this
may have on the right to a fair hearing by an "independent and
impartial tribunal." After Lord Hope had reviewed the
Strasbourg case law79 in Montgomery and Coulter v. H.M. Advo-
cate,80 he considered the Scots law requirement that the court
should balance the interests of the defendant in having a fair
trial against the public interest in ensuring that serious crime is
prosecuted:

The right of an accused to have a fair trial by an independent and
impartial tribunal is unqualified. It is not to be subordinated to the
public interest in the detection and suppression of crime . . . The only
question to be addressed in terms of Article 6(1) of the Convention is
the right of an accused to a fair trial. An assessment of the weight to
be given to the public interest does not enter into the exercise.81

This is an important re-statement of the Strasbourg approach. It
is reasoning of this kind which should have been adopted by
the Court of Appeal when dealing with the right to trial within
reasonable time, rather than the broad "balancing" of the public
interest which Lord Woolf favoured.

(v) The British Courts and the Presumption of Innocence:

On the application of the presumption of innocence in Article
6(2) to reverse onus provisions, which place the burden on the
defence in respect of certain elements, the two judicial systems
are to be found on the opposite sides of the fence. Thus it is the
Strasbourg Cotirt; that has accepted presumptions and other
reverse onus^'provisions, so long as the legislation "confines
them within reasonable limits which take into account the
importance of> what is at stake and maintain the rights of the
defence "—a qualification applied with considerable breadth,
since in Salabiaku, v. France62 a reverse onus provision was
upheld for an offence carrying a maximum penalty of imprison-
ment. The House of Lords in Lambert,83 on the other hand, held
that in principle the burden of proof should remain on the
prosecution, and that the mere fact that this might make it more
difficult to prosecute drugs cases was not a sufficient reason for
upholding a reverse onus interpretation.

Thus, in decisions on the presumption of innocence and the
right to trial by an impartial tribunal, public interest arguments
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have not been allowed to prevail. In other fair trial cases,
particularly where a right has been implied into Article 6, the
British courts have "balanced" the right against public interest
considerations and have allowed the right to be displaced. In
doing so, they have drawn little distinction between propor-
tionality under the qualified rights in Articles 8-1184 and the
position under Articles 5 and 6.

D. THE STRENGTH OF PUBLIC
INTEREST ARGUMENTS

We have seen that the responses of the Strasbourg Court and
the British courts to arguments based on the "public interest" or
public safety have been somewhat different. The approach of
the British courts has been variable, but predominantly in
favour of allowing public interest arguments and propor-
tionality judgments to overpower elements of the right to a fair
trial. The Strasbourg response to public interest arguments in
respect of rights under Article 5 or 6 has also been mixed, but
predominantly in favour of resisting arguments that public
interest considerations should be allowed to outweigh these
strong rights. There has been a measure of recognition of public
interest arguments in terrorism decisions such as Brogan,85 but
the result in that case and subsequent decisions such as Heaney
and McGuinness86 tell strongly against diluting rights. Limited
concessions to public interest considerations have been allowed
in two other implied rights,87 but the unimpressive judgment on
the presumption of innocence in Salabiaku v. France (see part C(i)
above) stands virtually alone in allowing an express right to be
balanced against public interest considerations, to the extent that
its essence disappears.

In political theory there are several different approaches to the
concept of the "public interest".88 In practice, governments often
start from a position in which there is great concern, domes-
tically or even internationally, about crimes of a certain type.
They decide to promote legislation to "tackle" the crime, which
may sometimes have the effect of trampling on what ought to be
fundamental rights. One obvious line of justification is to say
that, whilst we recognise the good reasons for upholding
individual rights in general, it is in the public interest to allow
exceptions when the demands of public safety are particularly
pressing. A different version of the same argument is to say that
it is important to keep a balance between individual rights and
public safety and that, although respect for fundamental rights
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should usually prevail, the balance may be tipped towards the
protection of public safety when we are dealing with serious
crimes which there is a strong public interest in tackling. Is there
anything wrong with these kinds of justification?

(i) What is the "public interest"?

I suggest that there may be at least four difficulties with this
approach. The first way in which the apparent "common sense"
of this approach fails to sustain a convincing argument is its
seductive but insubstantial use of the notion of "the public
interest". The phrase itself assumes that there is a single public
interest, "the public interest", whereas there might be a stronger
case for arguing that there are "public interests" which may
conflict with private interests. Even at that, however, it seems to
be assumed that public interests lie only in the suppression of
these serious types of crime: references to "public interests" are
therefore one-dimensional, it being assumed that the maximum
pursuit of public safety is the only worthwhile interest. This
overlooks the interest of citizens in the preservation of funda-
mental rights. If we go back to the first lecture and recognise
that it can equally be said to be in the public interest that basic
rights are upheld, then to say that the suppression of serious
crimes is in the public interest is not the knock-down argument
that it is sometimes made to appear. At best, we have two
conflicting public interests or, better, a conception of public
interest which includes some goals which may come into
conflict with one another. What we have to resolve is how to
deal with that kind of conflict—which, of course, is where we
started.

(ii) "Public interests", fundamental rights and democratic
processes

A second way of attacking public interest arguments is to argue
that they contradict the very notion of fundamental rights. By
saying that someone has a fundamental right to do X, to have X,
or not to be prevented from doing X, one is surely saying that
this is a claim that cannot be overridden by a simple "public
interest" argument. Now this is to enter controversial territory,
and there are many erudite contributions to this debate which
cannot even be reviewed here, let alone argued against. What I
would hope to do is simply to establish, at a minimum level,
that if one calls something a fundamental right, this implies that
it is something that cannot be taken away merely by showing
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that a majority of people would be better off if it were not
applied in a given situation. A basic right is therefore essentially
a counter-majoritarian or anti-utilitarian concept. Why should
anyone agree with this point? Some might answer that in this
context it is inherent in the very idea of a fundamental right.
This depends largely on the connotations of the adjective
"fundamental" or "basic": these terms are being used here to
signify a right that is not merely the correlative of some duty-
imposing rule, but rather has a deeper significance which might
be described in some countries (such as the United States or
South Africa) as a constitutional right, or (as in the European
Convention) as a "human right", or (as in both the European
Convention and the European Union's Charter) as a "funda-
mental right". If a right of this kind is not a claim to be
protected against the wishes (or interests) of a majority, then
what is it? If it is something that can simply be taken away
when a majority of people decide that this would benefit them
more, is it a basic right? Surely if there is agreement that
something should be recognised as a fundamental right, this
must entail that it should be assigned some kind of preference
or priority when political and legal policies are being deter-
mined; otherwise fundamental rights are not what they appear
to be, and the label indicates merely an aspiration rather than an
actuality.89

If human rights are by their nature counter-majoritarian, does
this mean that they are essentially anti-democratic? In one sense
the answer must be that they are: insofar as they are intended
to, and do, operate as a restraint on legislation passed by normal
democratic procedures, they tend to weaken the authority of the
normal legislative processes and procedures established in a
particular country. They may be thought to do so for a largely
anti-democratic reason, too, insofar as they tend to protect
certain interests of individuals or minorities which might other-
wise be overwhelmed by a majority vote. This may be par-
ticularly appropriate to criminal procedure, where the interests
in question are those of suspected (or sometimes convicted)
criminals, for which there is unlikely to be a strong constituency
of political support.

There are three general answers, and a fourth specific answer,
to anyone who might argue that human rights undermine
democratic processes. The first is that most domestic human
rights bills and constitutions are themselves the product of the
democratic process: the legislatures in Britain, Canada, Ireland,
South Africa and many other countries have voted to introduce
some kind of "rights" declaration that enables ordinary legisla-
tion to be treated in a different way by the courts, sometimes
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allowing the courts to declare legislative provisions unconstitu-
tional and sometimes giving the courts some lesser (but still
exceptional) power in relating to incompatible legislation.
According to this answer, therefore, there is nothing anti-
democratic about a constitutional entrenchment of rights which
has itself been introduced by democratic processes, since its
pedigree is no less democratic than that of the legislation
impugned under the extraordinary powers.90 Bills of rights are
often examples of a process of (democratic) self-binding, which
places above legislative voting practices a set of values which
have been agreed to be fundamental to the way the government
of a particular country should be conducted.91 Indeed, one
might add that certain rights, such as freedom of expression, are
themselves essential elements in a system that wishes to
describe itself as democratic.

A second possible answer is that recognition of human rights
enhances democracy by increasing its legitimacy.92 The force of
this answer depends on the slippery idea of legitimacy, a
splendid-sounding notion that begins to crumble when one asks
whose view of the legitimacy of the system counts, and how one
might reliably measure increases or reductions in legitimacy.
One way of constructing a reasonably robust answer would be
to relate legitimacy to compliance with international or regional
standards: thus, for example, the United Kingdom is a signatory
to the European Convention on Human Rights, and one of the
criteria for allowing an emergent state to become a member of
the Council of Europe is its preparedness to sign up to the
Convention. But then there may be questions about the extent to
which a particular country fails to respect the declared rights:
would legitimacy be recognised even if a particular country was
frequently found to be in violation of the Convention? No doubt
this must be a question of degree, and it is a question in which
people in the United Kingdom have a particular interest, since
the United Kingdom has been one of the countries most
frequently found to have violated the Convention. The Lord
Chancellor expressly recognised this when introducing the
Human Rights Bill:

Our legal system has been unable to protect people in the 50 cases in
which the European Court has found a violation of the Convention
by the United Kingdom. That is more than any other country except
Italy. The trend has been upwards. Over half the violations have
been found since 1990.93

The upward trend has continued in the years since Lord Irvine's
speech in 1997: the implementation of the Human Rights Act in
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autumn 2000 has not yet had an effect on the number of
Strasbourg decisions adverse to the United Kingdom, and it
remains to be seen how many applications to Strasbourg will be
pursued now that British courts are able, indeed required, to
give effect to Convention rights in their decisions. The judges'
enthusiasm for "public interest" arguments, demonstrated in
part C above, suggests that there may be further occasions on
which applications to Strasbourg will succeed.

A third argument on the relation of human rights to
democracy is to point out the obligation of states to ensure that
fundamental rights are secured. Under the Convention each
Member State has various "positive duties" to secure rights to
its citizens by ensuring that the legal system provides adequate
protection of the right to life, the right not to be subjected to
inhuman and degrading treatment, the right to respect for one's
private life, and so on.94 At the level of political theory one may
argue that one of the purposes of a state, or at least of a Western
state that aspires to democracy, should be to protect basic rights.
On this view, human rights are not to be regarded merely as
restrictions on state action but rather as part of the rationale for
having the State—an approach which runs through much of the
German constitutional writing and the judgments of the Consti-
tutional Court.95 This conception of the relationship between the
state and rights is not the common currency in the United
Kingdom.

A fourth answer to the charge that human rights undermine
democracy is specific to the approach adopted by the United
Kingdom Parliament: that the structure of the Human Rights
Act preserves a vital and final role for Parliament, in the sense
that, even where the courts do make a "declaration of incom-
patibility" in respect of a particular statutory provision, Parlia-
ment has the opportunity but not the obligation to remedy the
deficiency. As the Lord Chancellor argued, the Human Rights
Act:

will deliver a modern reconciliation of the inevitable tension between
the democratic right of the majority to exercise political power and
the democratic need of individuals and minorities to have their
human rights secured.96

This shows recognition of the force of the argument that human
rights may be regarded as anti-democratic, and responds to it
constructively by institutionalising, under the 1998 Act, what
Murray Hunt has called "a creative tension between the judici-
ary on the one hand and Parliament and the executive on the
other,"97 It is too early to assess how this "creative tension" will
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work out, but there is some evidence of a tendency of judges to
defer to the "democratic will" as expressed in legislation even
when it is unlikely that Parliament considered the human rights
implications of what it was doing.98

Human rights documents are thus intended to operate as an
institutional check on the output of democratic processes, either
from within that country (as where there is a constitutional or
otherwise entrenched declaration of fundamental rights) or, and
perhaps additionally, from outside that country (as under the
European Convention on Human Rights). Whether these func-
tions are described as anti-democratic depends on the relation-
ship between the possible answers sketched above and the
definition of democracy, a matter which will not be examined
further in this context. What is abundantly clear, however, is
that the practical interaction between majority interests and so-
called rights gives way to considerable indeterminacy and
contingency. It is one thing to argue that one cannot call
something a right unless one is prepared to give it some kind of
preference or protection in arguments about policies that should
be pursued. It is quite another thing to specify how much
preference and how much protection should be given.

(Hi) Resolving conflicts between fundamental rights and
the "public interest"

Few would contend that to recognise a right as fundamental is
to assert that it must be protected in all situations. There may be
some rights which are regarded as absolute, but there appears
to be nothing inherent in the concept of a fundamental right
which requires that it should only be applied to claims that are
absolute and inviolable. On the other hand, inherent in the idea
of basic rights there surely is the notion that simple majoritarian
arguments should not be allowed to detract from their protec-
tion. Thus in developing his rights theory, Ronald Dworkin
argues that there is no place for simply balancing a constitu-
tional right against the public interest and then curtailing the
right if there seems to be a social cost in maintaining it. He
argues that to allow such reasoning would be to show that the
original recognition of the right was a mere sham. However, he
recognises that there might be circumstances in which it might
be decided that, "although great social cost is warranted to
protect the original right, this particular cost is not necessary."
He outlines three grounds on which this might be an acceptable
course of reasoning:

First, the Government might show that the values protected by the
original right are not really at stake in the marginal case, or at stake
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only in some attenuated form. Second, it might show that if the right
is defined to include the marginal case, then some competing right,
in the strong sense described earlier, would be abridged. Third, it
might show that if the right were so defined, then the cost to society
would not simply be incremental, but would be of a degree far
beyond the cost paid to grant the original right, a degree great
enough to justify whatever assault on dignity or equality might be
involved."

The first point suggests that, although in principle basic rights
should trump the public interest, this priority may not be
axiomatic as one moves out from core cases to peripheral cases
in which the right appears to be engaged. The second point, on
conflicting individual rights, is discussed further in section (iv)
below. It is the third point that is of greatest interest here—the
concession, by a theorist who rejects the simple balancing of
rights against the public interest, that there might be (extreme)
circumstances in which a fundamental right could be over-
trumped by public interest considerations. Dworkin expresses
these circumstances in a way that is tied closely to the reasoning
which led to recognition of the individual interests protected by
the right, and which is intended to erect a strong presumption
against allowing curtailment of a basic right. In this way, he
remains confident that one can speak of fundamental rights
even when providing for (some of) them to be over-trumped in
extremis.

This approach has strong attractions for me, but I recognise
that rights theories are acutely controversial. In the context of
the present lecture I can at least hold on to the handrails that
form part of the architecture of the European Convention itself. I
can recognise that rights may have different strengths, and
argue that there should be a minimum "kit" for a basic right.
Thus the Convention seems to indicate three levels of strength
of its rights. The first consists of the non-derogable rights:
Article 15 of the Convention declares that there are some rights
which must be upheld in all circumstances, no matter how dire
the political situation, no matter whether there is a state of war
or a "public emergency threatening the life of the nation." The
non-derogable rights are the right to life (Article 2), the right not
to be subjected to torture or inhuman or degrading treatment
(Article 3), the right not to be subjected to forced labour (Article
4.1), and the right not to be subjected to retrospective criminal
laws or penalties (Article 7). The fact that they are non-
derogable indicates that they are the most basic of the funda-
mental rights in the Convention. Of course, their meaning and
reach are subject to interpretation, and in that sense they are not
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absolute—or, at least, not until the scope of their application has
been determined—but it is plain that they are not intended to
give way to "public interest" considerations.

Another category of Convention rights might be termed
qualified or prima facie rights—the right is declared, but it is
also declared that it may be interfered with on certain grounds,
to the minimum extent possible. Examples of this are the right
to respect for private life (Article 8), the right to freedom of
thought and religion (Article 9), the right to freedom of expres-
sion (Article 10), and the right to freedom of assembly and
association (Article 11).A11 these qualified rights are subject to
interference, if it can be established that this is "necessary in a
democratic society" on one of the stated grounds.

Lying between non-derogable rights and qualified rights is an
intermediate category, which is less easy to label and less easy
to assess. In the European Convention the category would
include the right to liberty and security of the person (Article 5)
and the right to a fair trial (Article 6). One might refer to the
rights in this intermediate category as "strong rights", to
demonstrate that they have a strength which is not qualified to
the extent that the rights in Articles 8-11 are qualified. Indeed,
in the internal logic of the Convention, this may prove to be
quite a significant distinction. What it suggests is that, although
strong rights are less fundamental than the non-derogable
rights, any arguments for curtailing a strong right must at least
be more powerful than the kind of "necessary in a democratic
society" argument that is needed to establish the acceptability of
interference with a qualified right.

This is a different and more nuanced approach than that of
Dworkin, which was developed in the context of the United
States constitution. The Convention may be said to assign
different strengths to different groups of rights, with the result
that the non-derogable rights are even more powerful than
Dworkin's concept of a basic right, whereas the qualified rights
are weaker than Dworkin's unitary concept. The suggestion
here is that the "minimum kit" for a basic right should be that it
be strong enough to override a simple argument that public
safety would be enhanced if the right were curtailed: if the right
were to give way in the face of a claim at that level, it would
hardly be worthy of description as a "fundamental right". This
of course means, in practical terms, that a claim should not be
regarded as a basic right unless one is prepared to accord it this
degree of priority or special weight. Whether this description of
a right is precisely that which is implicit in the European
Convention itself is a matter for debate: I would argue that it is
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clearly compatible with the structure and interpretation of the
non-derogable rights and the strong rights, but there is room for
disagreement about the structure and interpretation of qualified
rights such as those in Articles 8-11. Those Articles allow
interference where it is "necessary in a democratic society" and,
although the Court has articulated principles of proportionality
and subsidiarity in its application of that crucial phrase, it is true
that the list of possible grounds for interference is extensive and
broadly phrased. Perhaps the most appropriate summation at
this stage is that the European Convention has the structure and
potential to be applied in this way, but also (in respect of the
qualified rights) the potential to be interpreted in a way that
dilutes their application to an extent which might be taken to
undermine their status as fundamental rights.

(iv) Victims' rights and the public interest

A further problem concerns the rights of victims and potential
victims. It can be argued that many of the collisions I have
mentioned are not between individual rights and some general
"public interest" or interest in public safety, but rather between
the rights of some individuals (suspects and defendants) and the
rights of other individuals (victims and potential victims).
Indeed, as we saw above, Dworkin argues that, in principle,
individual rights can only be curtailed by other individual rights
with which they conflict, and not by broader public interest
considerations except in extremis.100 The Convention itself allows
certain individual rights (such as the qualified rights in Articles
8-11) to be curtailed either "for the protection of the rights and
freedoms of others", or by reference to public interest factors
such as national security, the prevention of crime and disorder,
and other stipulated heads of justification which are held to be
"necessary in a democratic society". The focus here will be on
the former, exploring the proposition that a right can be
curtailed if it conflicts with or threatens to curtail another
individual right.

Why is this argument potentially more powerful? In the first
place, it is capable of giving rise to the curtailment of stronger
rights such as the right to confront witnesses. Thus in Doorson v.
Netherlands101 the Court held that, where there were credible and
specific dangers of reprisals (one of the two witnesses had been
attacked before by a drug dealer against whom he had testified,
and the other had been threatened on this occasion),102 the
protection of the witnesses' right to security of person under
Article 5 should be allowed to detract from the defendant's right
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to confrontation under Article 6(3) (d), although to the minimum
extent feasible. This is an important decision for many reasons.
The Court recognised the clash of individual rights, and was
concerned to ensure that the right of the defendant at the
criminal trial was maintained as fully as possible, whilst ensur-
ing that the rights of the witness received due protection. Thus
the Court insisted on allowing procedures designed to ensure
protection of the physical security of the witnesses, procedures
which inevitably curtailed the defendant's right under Article
6(3)(d); but the Court also insisted that the defendant's right
should be curtailed to the minimum extent possible, and that
"the handicaps under which the defence laboured [must be]
sufficiently counterbalanced by the procedures followed by the
judicial authorities."103 This landmark decision establishes the
principle of minimum interference with the rights of a defen-
dant, and also that of other safeguards to compensate for any
necessary impairment of the initial right. The Court's approach
does use the term "balance" (or at least "counterbalancing"),
but it also sets out some distinct parameters for such reasoning.

This leads to the question of whether it would be possible to
use this reasoning as a template for some of the "public
interest" cases, arguing that it is not so much a wide public
interest but rather the rights of potential victims that are in
conflict with the defendant's rights. Some might argue that
dealing in hard drugs is a potential threat to the right to life or
physical security of those who buy the drugs, and that this
might justify restrictions on defence rights in drugs cases.
Arguments of that kind meet formidable obstacles, in terms of
both the consent of drug users to what they are doing and the
degree of risk to life and physical integrity which consumption
of the drug presents. Leaving aside the consent point, significant
as it is, we should recall that in Doorson there were credible
grounds for accepting that there was an immediate risk of
physical attack. This is a long way from the typical drug dealing
case, in terms of violations of Convention rights of victims. How
do we deal with probabilities here? Three propositions may be
advanced:

(1) First, we are discussing whether a Convention right of the
defendant's should be curtailed: the starting point is
therefore that an actual curtailment of the defendant's
right has to be justified.

(2) Secondly, the certainty that the defendant's right would
be curtailed ought to require, if not equal certainty, a high
probability that a Convention right of a victim would be
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violated as a result of applying normal criminal procedure
or by some other State action, if the defendant's right
were not curtailed. It would not be acceptable to allow a
sure violation of the defendant's right on the basis of a
possible violation of the victim's right. On the other hand,
in the unusual case where there is a probability that the
Convention rights of two or more victims might be
violated, it is particularly difficult to weigh that against
the certain curtailment of the defendant's right(s).

(3) Thirdly, and even without the awkward issue of multiple
potential victims, the key question turns on degrees of
probability of rights infringements. There will always be
empirical-factual questions, but the normative question is
what degree of probability of violating another's rights
should be required before actually curtailing a defen-
dant's right. Surely the least degree that would be accept-
able would be a finding that the prospective violation of
the victim's right is more probable than not, which will be
rare indeed.104 An alternative approach, recognising the
State's duty to ensure that there are laws and systems
which protect the human rights of all citizens,105 would be
to argue that restrictions may only be placed on a
defendant's right where Dworkin's second condition106 is
met—that a loss of utility of extraordinary dimensions
would occur if the right were maintained without
abridgement.

How might these propositions apply to the types of case
discussed in these lectures? In serious fraud cases there is no
question of imminent danger to the rights of others under
Articles 2, 3 or 5: although the right to property under Protocol 1
might be threatened, this is a qualified right which surely
should not weigh heavily against the right to a fair trial under
Article 6. It is quite clear that almost all drug trafficking cases,
except those where very young people are targeted, will fail the
probability test: the harm in most such cases is more speculative
and more remote. However, if it is shown that the case involves
organised crime, as in Doorson itself, this might give rise to a
perceived threat to witnesses, although we must recall that in
many earlier cases (see part B of this chapter) it was held that
the potential threat was insufficient to justify witness anonymity
which deprived the defence of the right to confrontation con-
ferred by Article 6(3)(d). What was unusual about Doorson was
the evidence of previous and/or direct threats to the two
witnesses: it cannot be enough to argue that, because the case
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allegedly involves a criminal organisation, it can be assumed
that witnesses may be threatened and therefore the defence's
rights should be curtailed. Only where the risk is shown to be
sufficiently imminent to be regarded as more probable than not
to materialise, it is submitted, is there sufficient ground to
consider even the minimal curtailment of an Article 6 right that
Doorson permitted.

It is no argument to say that the rights of the innocent should
be given greater weight than the rights of criminals, because we
are dealing here with rights that operate before or during the
criminal trial—at a time when the presumption of innocence in
Article 6(2) applies, and defendants have not been convicted.
Moreover, the above analysis makes it clear that there must be
an assessment of the potential threat to rights in each case: as
has been held in several Convention contexts,107 it cannot be
sufficient to regard a whole category of cases as presenting
danger (e.g. organised crime, drug trafficking), in a way that
fails to recognise the need for each case to be assessed
individually.

(v) The problem of conflicting "public interests"

We have just explored the extent to which one individual right
may properly be curtailed so as to protect another individual
right, and a procedural schema for reasoning of this kind was
proposed. However, in many cases it is not possible to regard
the conflict as one between the rights of individuals, and so the
question of clashes between public interests and fundamental
rights must be addressed. It was argued above that the recogni-
tion of fundamental rights is not necessarily inconsistent with
respect for the value of democratic processes. There was then
exploration of the extent to which one can meaningfully speak
of human rights or fundamental rights and still allow considera-
tions of the public interest to override them in certain circum-
stances. It was argued that, in principle these circumstances
ought to be extreme, and the criteria should be carefully
circumscribed so that the essence of the right is preserved. This
should certainly be the position in respect of Articles 5 and 6,
which are the focus here. The qualified rights under the Con-
vention allow "public interest" considerations to prevail in a
wider range of cases than this, and there the issue is how
faithfully the courts interpret the grounds for curtailment.
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E. HUMAN RIGHTS AND THE CRITICS
In this connection, it is worth asking whether some of the
sharpest criticisms of human rights documents—and par-
ticularly of documents such as the European Convention—apply
equally to the procedural rights which form the focus of these
lectures. Those criticisms are often aimed at the individualistic
nature of the rights (arguing that they neglect both the respon-
sibilities of citizenship and wider social and economic rights), at
the absolutism with which they are put forward, and at the
consequent heightening of expectations of what rights can
promise.108 If one applies these criticisms to rights such as the
right of a detained person to be brought promptly before a
court, the presumption of innocence, the right of access to a
lawyer and so forth, their force is somewhat blunted. These
rights to fair criminal procedures are essentially individualistic,
since they are intended to safeguard the position of an individ-
ual who finds herself or himself in the hands of State officials
and confronted with a criminal charge. There is nothing in these
individual rights that is inherently incompatible with the recog-
nition of wider social and political rights: indeed, in several
human rights documents, such as the Charter of Fundamental
Rights of the European Union (2000), the different kinds of right
sit side by side in a single, integrated declaration.

To assert that these procedural rights are essentially individu-
alistic is not to ignore the possibility of conflicts between these
rights and other significant interests. Rather than accusing
human rights advocates of "absolutism", a more telling criticism
might be that qualifications or exceptions to rights tend to be
accepted too readily. For example, the privilege against self-
incrimination is declared without qualification in Article 14 of
the International Covenant on Civil and Political Rights,109 and
yet there is much debate over the extent to which it might
justifiably be restricted in certain spheres (such as a car owner's
duty to declare who was driving the car at a particular time)
where many countries feel that it is in the general interest to
impose this responsibility on those who are car owners, as a
means of enhancing road safety and ensuring the detection of
offenders. Insofar as these arguments for restricting procedural
rights are successful, it may well follow that the rhetoric of
rights leads people to expect far greater protection than in fact it
delivers. Thus, the strongest criticism to strike at the criminal
procedure rights in Article 5 and 6 is that they may promise far
more than they deliver in practice.

There may be an even sharper criticism here. It may not
simply be that realities fail to match the rhetoric. It can be
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argued that the rhetoric and the logic of human rights are
flawed, because they are not even self-consistent. It is a funda-
mental proposition that a legal system must not contain any
contradictions. Put in its most stark form, it must not command
a citizen not to do X and also command her or him to do X.
Transferred to the present context, this means that a legal
system must not both proclaim certain rights as human rights
and yet condone other laws or decisions which countenance
breaches of those rights. Indeed, pressed further, a principle of
coherence ought to lead to a legal system that contains mutually
supporting rules and principles.110 Thus, a system which pro-
claims its adherence to the human rights standards in the
European Convention must not contain any rules, whether
introduced by statute or by judicial decision, which are not
consistent with the protection of one of the human rights
declared. This is an aspect of the integrity principle—that states
cannot claim to respect human rights if they have laws that are
incompatible with those rights, and that courts cannot claim
moral standing if they are prepared to base judgments and
verdicts on evidence obtained through violations of human
rights.

Even if this is acceptable as general doctrine, its application
depends on resolving the inevitable indeterminacies. Thus, as
we saw in part D9 of the first lecture, there is a stark question of
what amounts to an inconsistency, and the problems this brings
can be explored with the assistance of two examples. First,
would it be inconsistent to declare that an individual has a right
not to be subjected to torture and inhuman or degrading
treatment (Article 3), and yet to hold that someone convicted
mainly on evidence stemming from such treatment has had a
fair trial (Article 6)? The question.can be answered in at least
two ways. In the narrowest sense, it might be said, there is no
inconsistency because the violation of the Article 3 right can be
compensated for, by way of monetary damages, and then the
fairness of the trial is an entirely separate matter. The suspect is
mistreated and suffers a violation of Article 3 rights, the
resulting evidence is relied upon at trial to return a conviction,
and then the suspect/offender is awarded damages for the
breach of the Article 3 right. This is claimed to show adequate
respect for Article 3: the fairness of the trial itself is a separate
matter. An alternative view is that a court which acts on the
product of a violation of the Convention perpetrates a contradic-
tion of values. It is impossible both to subscribe to fundamental
rights and not to do so. Moreover, in instrumental terms, the
pronouncements of the courts carry an inevitable symbolism,
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and it would damage the moral standing of the courts if they
were to base their decisions on evidence resulting from viola-
tions of fundamental rights, since it would undermine the
authority of those rights. Indeed, since the investigators who
violated Article 3 are officials of the same system which then
brings the prosecution against the suspect, the prosecution
would surely be tainted by the earlier breach and should not be
allowed to proceed.

The latter approach was adopted by the European Commis-
sion of Human Rights where there was a breach of Article 3.1U

The Commission's view was that Article 6 would be violated if a
court "subsequently accepted as evidence any admissions
extorted in this manner", i.e. by maltreatment involving a
violation of Article 3.112 The Court has not had an opportunity to
confirm this approach, but it has dealt with cases where
evidence has been obtained by a breach of Article 8.113 Here it
has taken the former approach, holding that the admissibility of
improperly obtained evidence is a matter for national law and
that it does not necessarily render the trial unfair.114 It remains
unclear whether this is a genuinely new approach, departing
from the Commission's earlier application of Article 3 in the
context of Article 6, or whether the Court would distinguish
between breaches of Article 3, which is a non-derogable right,
and breaches of Article 8, which is merely a qualified Conven-
tion right, in their impact on the fairness of a trial. It seems that
some European countries apply the stronger principle to
breaches of Article 5 (evidence obtained under threat of unlaw-
ful detention) as well as breaches of Article 3.115 The arguments
for and against have already been discussed above116; to some
extent they have empirical foundations (how would one estab-
lish that the courts' integrity would be damaged?), but their
basic thrust is doctrinal. Even those who do not subscribe to the
notion of fundamental human rights are likely to agree that all
forms of constitutional democracy must accept a range of
process values together with some vague notions of freedom
and equality. Among those process values might be respect for
human dignity (no torture, etc.), procedural fairness (equality of
arms, etc.), rule-of-law principles (published rules to guide
officials and citizens, etc.), and procedural rationality (considera-
tion of evidence, and reasoned decisions). To the extent that
some such process values are recognised, questions of consis-
tency and moral standing re-emerge.

A second question arising from the definition of inconsistency
concerns Articles 8-11 of the Convention, and other "qualified"
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rights in the Protocols. These are the least powerful rights in
the Convention, in that paragraph 1 declares the right and then
paragraph 2 sets out certain conditions under which it may be
justifiably interfered with. Thus paragraph 2 of Article 8 refers
to interferences "in the interests of national security, public
safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights or freedoms of
others." These are very wide sources of justification, and it
might be thought that the overall qualification that any inter-
ference must be "necessary in a democratic society" might be
similarly elastic. However, the limiting clauses have been
interpreted by the Strasbourg Court in a way that makes the
justifications more concrete and more circumscribed, by
adding further conditions in cases where an interference is
held to be justified—notably, the principle that any inter-
ference must be proportionate to the justification, and no more
extensive. At one level, this may appear to be a legal sleight of
hand: the right is declared, but public interest arguments are
allowed to detract from it to the extent of allowing inter-
ference. It is a fundamental right, and a not-right, at the same
time. A more constructive way of viewing the process is to
suggest that it embodies a recognition of the inevitability of
these clashes between individual rights and public interest;
that the structure of the Convention provides for distinct
methods of resolving those conflicts, by means of concepts that
have some flexibility and also a solid core; and that it therefore
succeeds in preserving the significance of the individual right
whilst allowing incursions on it in certain kinds of situation.
On this view, which is somewhat weaker than the Dworkinian
approach outlined earlier but which still shares some charac-
teristics of that approach,117 to allow a right to be overridden or
interfered with does not extinguish or weaken that right, so
long as the right prevails in all cases except those in which the
fairly demanding tests for interference are met.

Both of these examples, however, show the contestable nature
of inconsistency in this context. They both turn, ultimately, on
interpretations by judges. These interpretations should ideally
be faithful to the structure of the Convention. That structure,
discussed above, indicates that the process of interpreting the
strong rights in Articles 5 and 6 in the light of public interest
considerations should be much more stringent and restrictive
than that of deciding whether an interference with a qualified
right can be justified (under Article 8-11, for example).
However, this is not an approach that has been taken by most
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British courts so far,118 as we saw in part C above. It is the
prevailing approach in Strasbourg, as was evident in parts A
and B above, but the Strasbourg Court has sometimes, and
without particular justification, adopted a more flexible stance.

A prime example of this "flexibility" is the presumption of
innocence: the jurisprudence of the European Court and Com-
mission of Human Rights on Article 6(2) is rather sketchy, but
it also contains several decisions allowing reverse onus pro-
visions for reasons that are capable of applying over a wide
range of offences and therefore of substantially undermining
the presumption itself.119 Similarly in Canada the Supreme
Court has upheld reverse onus provisions, on public interest
grounds, in relation to the possession of gun licences because
of the importance of gun control,120 in relation to being drunk
in charge of a vehicle because of "the threat to public safety
posed by drinking and driving"121; and in relation to living on
the earnings of prostitution because of the need to protect
prostitutes, who are "a particularly vulnerable segment of
society."122 These and other decisions may or may not appear
justifiable in their specific context. But, taken together, they
undermine the presumption of innocence by expanding the
public interest exception in such a way that it could swallow
up the principle itself. Many criminal offences are created in
order to enhance public safety, or to protect vulnerable sectors
of society. Very few offences of violence or sexual offences
would fail to fulfil these criteria, and yet the whole purpose of
the presumption of innocence is to protect people accused of
crimes, for the reasons outlined in the first lecture. Justifica-
tions for making exceptions cannot be reasons which apply
generally, since general reasons would be inconsistent with the
principle itself.

Does this acknowledgement that there are controversial
elements in human rights, in terms of the extent to which they
ought to give way to public interest arguments, destroy the
claim that fundamental rights have some kind of objective
validity, over and above the changing output of legislatures?
This question makes little sense unless one has a good idea of
what is meant by "objective validity". Probably in this context
it is another way of describing the foundational quality of
claims and interests that come to be recognised as "rights": can
one describe a right as fundamental and then accept that it is
not so fundamental that it cannot give way to public interest
considerations in certain contexts? The problem may be that
certain human rights are sometimes described as absolute
when in practice they are not—a problem of exaggeration, a
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problem of language—but there is also a deeper issue about
the development and interpretation of rights. It would be
wrong to assume that rights ought to be unchanging. The
European Convention on Human Rights is distinctly a product
of the historical moment when it was drafted. The primary
concerns in the aftermath of the Second World War were
deeply felt, but were focused on then recent events.123 The
Convention may be thought to be deficient insofar as it
purports to identify, within the narrow context of criminal
procedure, those rights which ought to be recognised as
sufficiently fundamental to be declared in this supra-national
document. To take a few simple examples, the Convention
does not deal with rights relating to the taking of DNA and
other samples, to the use of deceptive practices by the police,
and to the rights of victims—three issues which have come to
the fore in recent years.

There is, of course, a means for dealing with this "time-
warp" argument, and that is the doctrine of the European
Court of Human Rights that the Convention should be treated
as a "living instrument", and developed in response to chang-
ing circumstances. There are plenty of examples of the Court
developing the text of the Convention so as to deal with new
or neglected issues,124 and also to respond to changing social
attitudes and perceptions.125 Yet the possibilities that this
doctrine opens up are taken by some to undermine the whole
human rights endeavour. The democratic principle is under-
mined, because it transpires that the human rights document
(be it a constitution, bill of rights or the Convention) is not a
set of constraints imposed by the legislature on itself but rather
an open-ended text which can be developed by others in
directions which were unforeseen by those who introduced the
document. This is particularly true where the courts develop
implied extensions or exceptions to the declared rights. As
Costas Douzinas has argued:

The legal principles of human rights adjudication are beset by
squatting parasitical counter-principles (for example, free speech
against national security or the protection of privacy) . . . and the
absence of any meta-principle to guide rational choice.126

There are, as we have seen, plenty of "public interest" argu-
ments "squatting" beside the Convention rights relating to
criminal procedure, and being allowed by some courts in some
circumstances to eat into those declared rights. There is no
"meta-principle" to guide the courts in deciding whether or
not to accede to arguments in favour of restricting a right, but
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that is probably too much to expect. An honest human rights
advocate could surely not deny that there is an element of
indeterminacy in human rights declarations. Indeed, some
regard this as a merit: Lord Williams of Mostyn argued "that a
general description of rights is in many ways much more
appropriate than an attempted description or prescription of
rights which is not capable of being flexible with changing
social conditions."127

This is a position that raises important questions which have
been signalled but not discussed fully in this lecture. One of
those questions concerns the body that should take these
decisions. Was Lord Williams of Mostyn assuming that the
judiciary would be the arbiters of the flexibility of Convention
rights, or was he assuming that both Parliament and the
judiciary would be able to take advantage of this flexibility?
The "creative tension" that the Human Rights Act sets up
between legislature and judiciary128 raises serious questions
about the role of the (unelected) judiciary in this process.129

Almost inevitably it will be the judges of the higher courts who
adjudicate on the limits to which Convention rights can be
pushed, even if it is the legislature that originally does the
pushing. It will usually, therefore, fall to the judiciary to
determine the directions of the "flexibility" to which Lord
Williams referred. No doubt the best way of responding to
Douzinas is to argue that there must be open and principled
argument about developments of, or restrictions on, human
rights. It is possible to develop criteria, and reasoning pro-
cedures, which place limiting structures on judicial interpreta-
tion without inhibiting all flexibility. This does not dispose of
the Douzinas critique, but rather accepts the inevitability of the
absence of a guiding meta-principle and suggests that, with
other checks and balances in place, it may be possible to
ensure that human rights declarations are interpreted in some
form of principled manner. This is not to represent the content
of fundamental rights as being in a constant state of flux, but to
recognise that there are likely to be frequent adjustments and
pressures to re-appraise the scope of particular rights. These
are not essentially legal decisions to be taken by the courts:
many of them are as political as the original decision to
introduce the Human Rights Act, bearing out the argument of
Martin Loughlin that one of the Act's effects will be to increase
the "legalization" of political debate and the "politicization" of
legal decision-making.130 In the third lecture we look more
closely at some of the arguments typically used by politicians
and judges who purport to be engaged in what they regard as
the necessary "balancing" process.
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3. Taking a "Balanced" View of the
Public Interest

In the second lecture I contended that the use of "public
interest" arguments to outweigh the human rights protections in
Article 5 and 6 of the European Convention on Human Rights is
of doubtful legitimacy. I referred to several attempts by govern-
ments to circumvent or minimise the right to a fair trial, notably
in arguments addressed to the European Court of Human
Rights, and showed that in most cases that Court declined to
give way. However, such arguments have met with greater
success in the British courts since the implementation of the
Human Rights Act, and I criticised the judgments in some cases
for their failure to take proper account of the Strasbourg
decisions and of the structure and spirit of the Convention. I
also went on to show that "public interest" arguments may be
less strong than some of their protagonists believe them to be.

The debates about the conflicts between individual human
rights and wider public interests are not solely about judicial
approaches to the Convention. On the contrary, government
ministers and other politicians refer to those conflicts when
explaining policy initiatives, particularly in relation to serious
crime. Ministers are unlikely to admit openly to a desire to
dispense with the protection of human rights.1 It is much more
likely that they would wish to proclaim that the Government
respects and promotes human rights, and would then seek
methods of circumventing or minimising human rights protec-
tions where possible. In this lecture I draw together five ways of
avoiding human rights—developing exceptions to human rights
based on the seriousness of the crime; manipulating the civil-
criminal boundary; expanding the definitions of exceptional
categories; propounding a "no rights without responsibilities"
thesis; and arguing that the curtailment of a human right is
necessary for the protection of the human rights of other
individuals. The lecture begins by looking at how other coun-
tries deal with some of the types of serious crime we are
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discussing in these lectures, such as drug trafficking and serious
fraud. The lecture will conclude with some general reflections
on how to deal with the inevitable tension between the require-
ments of Articles 5 and 6 of the Convention and the kinds of
"public interest" argument often associated with policies against
serious crime.

A. AVOIDING HUMAN RIGHTS
Let me begin by introducing the five techniques of avoidance,
giving slightly greater discussion to those which will not be
taken up in detail later in the lecture.

(i) Developing exceptions based on serious crime:

We have already noted some evidence of this during the second
lecture, particularly when discussing the general refusal of the
Strasbourg Court to allow exceptions on this basis. In part C
below we examine the justifications for arguing that the inves-
tigation and prosecution of serious crime should be grounds for
special exceptions; there is also brief discussion of the view that
human rights protections should not apply (fully) to those
accused of minor or regulatory crimes.

Hi) Manipulating the civil-criminal boundary

Since most of the Article 6 safeguards, including all those set out
in paragraphs 2 and 3 of Article 6, apply only to persons
charged with a criminal offence, the labelling of a process as
civil can have a dramatic effect in. altering the position of the
defendant. However, the categorisation of proceedings in
domestic law has not been taken at face value in European
human rights law. The Strasbourg Court has developed an
autonomous meaning for terms such as "criminal charge" and
"penalty", and there is now a mass of decisions demonstrating
the Court's willingness to override domestic law and to rule that
proceedings are criminal in substance, even if they are classified
as civil in form, and that therefore the full range of Article 6
safeguards should be available to the defendant.2

Nevertheless, two pieces of English policy-making deliber-
ately aimed at avoiding the human rights protections available
in criminal cases have been upheld. The confiscation legislation,
which enables courts to make a confiscation order in respect of
property acquired in the six years before conviction of a drug
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trafficking offence unless the offender proves that it does not
represent the proceeds of crime,3 has been held by a majority of
the European Court of Human Rights not to involve a "criminal
charge."4 The proceedings in which an anti-social behaviour
order is made, under section 1 of the Crime and Disorder Act
1998, have also been held to be civil (as the legislation states)
and not criminal, despite the severe penalty to which breach of
the order may, and in the oft-repeated view of former Home
Secretary Jack Straw should, result. The anti-social behaviour
order was introduced, it will be recalled, specifically with the
intention of circumventing the "shortcomings" of criminal pro-
ceedings, i.e., the normal protection of defendants' rights before
they are subjected to potentially severe sanctions.5 More will be
said about the civil/criminal boundary in part C below.

(Hi) Expanding the definitions of exceptional categories

Another potential means of avoidance is to expand the defini-
tion of key concepts likely to evoke a sympathetic response from
the public and from Strasbourg. We have noted that the
Strasbourg Court has shown tangible recognition of the import-
ance of taking strong measures against terrorism, even though
on several occasions it has stopped short of allowing anti-
terrorist measures to detract from basic rights assured by the
Convention.6 The extra strength of an argument based on
terrorism makes it tempting to expand the definition of what
counts as terrorism, and this is exactly what the British Govern-
ment did in promoting the Terrorism Act 2000. Thus section 1 of
the Act introduces a much wider concept of terrorism than
existed previously, and one that might well embrace forms of
so-called organised crime. Further discussion of the technique of
normalising the exceptional7 will be found in part B (iv) of this
chapter.

(iv) Propounding a "no rights without responsibilities"
approach

Another technique is to argue that the development of a human
rights culture is only possible if citizens accept that they have
certain responsibilities as well as rights. The substance and
implications of this approach are examined in part D below.
Suffice it to say here that, although the rhetoric of this approach
chimes well with other contemporary ideas of citizenship,
community and participatory democracy, it does not amount to
a suggestion that people should only be accorded rights if they
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first show their willingness to submit to various obligations.
Instead, the approach is intended chiefly to lay the ground for
restrictions on, or exceptions to, individual rights in the name of
the greater public good. To this extent, some of the counter-
arguments already discussed in part D of the second lecture,
above, become relevant.

(v) Ensuring protection for the rights of other individuals

In the text of the second paragraphs of Articles 8-11, it is
recognised that the right of one individual may justifiably be
curtailed if that is necessary to safeguard the rights of another.
Similarly, the Strasbourg Court has recognised that certain
Article 6 rights of persons accused of a criminal offence may
have to be curtailed if that is necessary to protect the rights of
another. Reference has already been made, in part D8 of the first
lecture, to the Court's decision in Doorson v. Netherlands* to the
effect that a defendant's right to confront a witness against him
may be modified if the identity of that witness has to be kept
secret in order to protect him or her from threats to life or
physical security. It will also be recalled that the Court insisted
that any such curtailment of an Article 6 right should be as
minimal as possible, and should respect the rights of the defence
so far as possible. The limits of this "conflict of individual
rights" argument were examined in part D(iv) of the second
lecture, but it remains the only one of these five means of
avoiding human rights that is legitimate and within the spirit,
and to some extent within the letter, of the Convention. It deals
with the inevitable problem of conflicting rights although, as
will be recognised more fully in the final part of this chapter, it
does so without the aid of any meta-principle to resolve such
conflicts in a consistent manner.

B. THE INTERNATIONAL BATTLE
AGAINST SERIOUS CRIME

One of the characteristics of regional and international co-
operation in matters of criminal justice is that certain themes
have, in the last decade, assumed such proportions that they
commonly attract the language of battle—the war on drugs, the
fight against organised crime, and so forth. Indeed, there are
many who argue that most of the key fields are connected—that
organised crime is heavily involved in drug trafficking and in
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serious fraud, for example.9 It appears that when so much
energy is expended on the creation and drafting of conventions
relating to criminal justice, co-operation between states on
terrorism, organised crime, fraud, drugs and so forth, there is
little left for the protection of human rights. The assumption
seems to be that, if one accepts the need for greater and more
repressive measures against these forms of criminality, on the
basis that they may in some forms threaten to undermine the
social fabric (one thinks here of the Mafia in Italy, and of the
organisations which have reportedly sprung up in the Eastern
European countries in the last decade), then one also accepts the
need for tough and intrusive measures. The same discourse and
the same assumptions are evident in official statements leading
up to legislation on such matters in this country and in many
other jurisdictions. In such. a context, any "moaning" about
human rights protections may be taken as evidence of an
extreme and unworldly liberalism.

To its credit, the Council of Europe itself has made attempts
to remain faithful to the principles of the European Convention
on Human Rights in its own policy statements. Yet, even there,
the strain arising from the tension between the repression of
serious crime and the protection of human rights is evident. In
this section, we consider some of the arguments for special
treatment of certain types of offending, and some of the devices
employed in different countries in order to secure special
treatment.

(i) Organised Crime:

The phenomenon of organised crime has been recognised as
long as the operations of the Mafia in Italy and other countries
have been known. In recent years it has assumed renewed
significance, in the context of drug trafficking, illegal immigra-
tion, protection rackets,: and a wider range of criminal activities.
In 2000 the United Nations Convention against Transnational
Organised Crime was drafted. One of the objectives of the treaty
is:

to align national laws in criminalising acts committed by organised
criminal groups. Under the Convention, this behaviour includes
organising, directing or aiding serious offences committed by an
organised criminal group. And it entails agreeing with one or more
other persons to commit a serious crime for financial or other gain.10

The Convention (not yet in force, but open for ratification) aims
to standardise not only domestic criminal offences penalising
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organised crime, but also offences of money laundering, cor-
ruption, and the obstruction of justice by bribery or by threats or
intimidation of witnesses. It will also extend the use of "con-
trolled delivery" from drug trafficking investigations to other
forms of serious offence targeted by the Convention, and
encourages the use of "special investigative techniques" such as
surveillance measures and undercover operations, "if permitted
by the basic principles of its domestic legal system."11 The latter
condition, it should be noted, would now encompass the
Human Rights Act in this country.

In the European Union, the Treaty of Amsterdam envisages
the creation of new laws to tackle "organised crime", as part of
the "Third Pillar" initiatives in criminal justice. In the Council of
Europe, the recommendation in favour of further and more
intensive methods of detecting and investigating organised
crime comes in a document which begins with the declaration
that all responses to crime must be "subject to the paramount
aim of guaranteeing respect for human rights."12 It is necessary
to approach such statements with scepticism, given the strong
political attractions of repressive policies in these fields, and the
enthusiasm of many investigators and prosecutors; but it is of
some symbolic importance that the Council of Europe's official
statements appear to give priority to human rights safeguards.

The legislatures of many countries have been active in this
field in recent years. In Canada, Bill C-95, passed in 1997, brings
together a range of powers to tackle organised crime. It includes
a new offence of "participation in criminal organisation", so that
where a person is reasonably suspected of committing this
offence, the investigators have various powers of access to tax
information, to apply to intercept communications, and to seize
property. There are also enhanced maximum penalties. It
remains to be seen whether these extended powers will with-
stand challenge under the Charter, or whether there are suffi-
cient safeguards to satisfy the courts. One decision that has
caused anxiety among investigators is Campbell and Shirose,13

where the Supreme Court held a "reverse sting" police oper-
ation to be unlawful, going beyond the statutory authority for
proactive policing, and stayed the prosecution. However, the
Canadian government responded by proposing wider powers
for law enforcement officials investigating "organized crime":
Bill C-24 of 2001 seeks to achieve this, but its compatibility with
the Charter will doubtless be challenged in due course.

In Germany, there are extra procedural powers relating to the
interception of communications and the use of personal data
which apply to certain very serious crimes, including serious
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offences committed gewerbs- oder gewohnheitsmassig (in a com-
mercial or habitual manner), which is the German way of
defining organised crime.14 French law extends the period
during which a person can be subjected to custodial remand
where the charge falls into a category of seriousness that
includes terrorism, drug trafficking and une infraction commise en
bande organisee (an offence committed in an organised group),
which seems to be the French approach to organised crime.

One key element in contemporary policy against organised
crime in most countries is the criminalisation of money-
laundering and the provision of strong powers for the confisca-
tion of assets. The trend in this direction, first given an author-
itative encouragement by the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances (1988), is now in full spate in European countries. Some
argue that the primary purpose of organised crime is to make
profit, rather than to achieve other forms of domination,15 a view
which supports this trend. Others, recognising the extent of the
duties now imposed on bankers and other agencies, argue that
the powers taken by many governments—in addition to other
initiatives against corruption by officials and by multinational
corporations—"aim for the control of money flows as such" and
therefore belong to a deeper agenda.16

On a more prosaic level, many European legislatures have
now introduced mechanisms for the confiscation of the proceeds
of crime, whether from drug trafficking or more generally. In
Ireland the Proceeds of Crime Act 1996 introduced a form of
civil forfeiture for the proceeds of crime, and the Act's constitu-
tionality has been upheld.17 In Welch v. United Kingdom the
Strasbourg Court had to determine whether an order for the
confiscation of the assets of a convicted drug trafficker is a
"penalty", and held that it is because it serves punitive as well
as preventive purposes. However, the Court expressly stated
that its decision "does not call into question in any respect the
powers of confiscation conferred on the courts as a weapon in
the fight against the scourge of drug trafficking."18 Such powers
run counter to the right to peaceful enjoyment of property
declared in Protocol 1 to the Convention, but are regarded as
falling within the "public interest" exception for which the
Protocol makes provision. Similarly, it is not unusual for con-
fiscation laws to reverse the onus of proof, requiring the
offender to exonerate himself by showing that certain items of
property do not represent the proceeds of crime, and this has
been held compatible with the presumption of innocence in
Article 6(2) of the Convention.19 However, the Government's
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Proceeds of Crime Bill has been found by the Joint Committee
on Human Rights to contain provisions which will probably be
held to be incompatible with Convention rights under Articles 6,
7 and 820: even if the Committee's predictions are not borne out
by subsequent judicial decisions, the Bill stands as another
example of the Government sailing as close to the wind as
possible, rather than promoting the spirit of the Convention.

The question of organised crime is a difficult one. There is
unmistakable evidence of criminal organisations at work:

we should view organised crime as a cultural phenomenon rather
than as a police problem; the local and particular manifestation of
criminal collaborations, territorially rooted in multiple indicators of
disadvantage, sensitive to markets yet informed by precedent.21

This depiction of organised crime as an outgrowth of poverty
and the self-protection of the oppressed is a frequent theme, as
are both the predominantly local nature of organised crime and
its adaptability to the prized commodities of the day. Although
organised crime clearly exists, there is an incentive for some to
exaggerate its extent and significance—for law enforcement
agencies to do so in order to obtain greater powers and
resources, and for governments to do so in order to bolster their
popularity by being seen to oppose obviously evil forces. It is
also difficult to settle on a definition, and there are those who
have a clear interest in expanding the definition so as to include
more forms of behaviour.

A review of the press statements of the National Criminal
Intelligence Service (NCIS) demonstrates the tone of many
official declarations. The definition of organised crime adopted
by NCIS has four elements: it applies to criminal groups:

i. which contain at least three people;

ii. whose criminal activity is prolonged or indefinite;

iii. where criminals are motivated by profit or power;

iv. where serious criminal offences are being committed.22

The most significant current threats from organised crime are
said to fall into seven fields, which NCIS describes thus:

Class A drugs (particularly heroin, cocaine and Ecstasy)
Organised Immigration Crime
Fraud (particularly revenue fraud)
Cross-Sector Criminal Activity
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Money Laundering
Paedophile Crime (including on-line child abuse)
Hi-tech crime (particularly Internet crime).

NCIS is also keen to point out that the activities of organised
criminals are not confined to inner city areas. Although this
does not argue against the criminological view that organised
crime arises out of the poorer areas, it is intended as a warning
to the middle classes:

Let us be quite clear. Serious and organised crime is not merely
'someone else's problem/ a murky business that takes place only in
the inner cities. It affects everyone in this country and its effects can
be seen everywhere you go. Counterfeit currency in busy pubs;
counterfeit goods sold on trestle tables in high streets; child por-
nography and advanced fee. frauds on the Internet; and Class A
drugs at teenage discos.23

There is not enough available evidence to judge whether asser-
tions of this kind minimise or exaggerate the extent of the
problems. What is significant in the present context is that they
are presented in a way that is designed to heighten public
awareness (fear), and to convey the impression that, if only the
law enforcement agencies are given the powers with which to
tackle organised crime, then there will be significant advances in
controlling it. Indeed, the link is clear when a passage from a
previous NCIS press release on the Regulation of Investigatory
Powers Act is considered:

The criminal fraternity always exploits developing technology and
organised criminals are already using internet technology to increase
the already substantial profits from their criminality. All we are
seeking is modern tools to do a modern job.24

The argument in favour of extended (or "modernised")25

powers may or may not be well founded. The key issue here is
whether the human rights of persons targeted by the measures
are adequately safeguarded.

Thus, nothing here suggests that some threats from organised
crime ought not to be taken very seriously, and that there
should not be domestic and international initiatives against it.
What Jean Pradel has described as the "angelical" liberal
approach of ignoring the phenomenon is not to be commended,
but neither is the approach of "making an absolute priority of
the fight against organised crime, without regard to
principles."26 The middle way is to devise strategies which may
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include the creation of new offences and new powers, whether
of investigation or of confiscation, but which ensure that all the
necessary safeguards under the Convention are also put in
place. Greater resources should be put into the prevention of
serious crime, rather than into the policing of petty crime and
disorder, so as to make these policies a reality. If there are calls
to grant to the police exceptional powers against those sus-
pected of involvement in organised crime, there must be critical
review of the extent of the problem and of the definition applied
to "organised crime". Some years ago, the House of Commons
Home Affairs Committee resolved:

while we recognise that intelligence gathering has a vital role to play
in the fight against organised crime, we do not conclude that the
present situation yet calls for substantial inroads to be made into
ordinary citizens' freedom from intrusion by the state.27

Now that the Human Rights Act is part of English law, the
closing words have greater significance and the idea of making
"substantial inroads" into ordinary freedom would need to be
reconciled with the requirements of Article 8 and other parts of
the Convention. It would be possible to tackle these forms of
crime whilst preserving the integrity of the Convention by
ensuring that, if a strong case is made out for extra powers, any
new framework includes extra safeguards for suspects too. This
point is pursued below, when considering the special measures
taken in other countries.

(ii) Drug trafficking:

Following a lead from the United Nations in 1988, most coun-
tries have renewed their legislation on drugs and drug traffick-
ing, and have taken more severe measures. In this country the
maximum penalties for drug trafficking were increased by the
Controlled Drugs (Penalties) Act 1985, with importation carry-
ing life imprisonment. Since then the primary legislative effort
has been in respect of confiscation of the assets of convicted
drug traffickers, and various other powers of seizure and
forfeiture, now contained in the Drug Trafficking Act 1994 and
shortly to be consolidated in a Proceeds of Crime Act. As Lord
Bingham of Cornhill put it:

This body of legislation rests (so far as it concerns drug trafficking)
on a series of important premises: that the unlawful consumption of
drugs, particularly class A drugs, is a very grave, far-reaching and
destructive social evil; that persistence of this evil depends on the
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availability of an adequate supply of drugs for consumption; that the
availability of an adequate supply of drugs in its turn depends on the
activity of those who traffic in drugs by manufacturing, importing,
buying and re-selling them; that those who traffic in drugs reap rich
rewards from their activity; that those who traffic in drugs go to
great lengths to conceal their activities, cover their tracks and conceal
their assets; that the evil consequences of drug trafficking are such as
properly to engage the sanctions and procedures of the criminal law;
that those convicted of trafficking in drugs should be liable to
imprisonment for what may be very long periods, to punish them, to
prevent them offending again and to deter others from similar
offending; and that it is desirable to deprive traffickers of their ill-
gotten gains, so that the hope of profit is heavily outweighed by the
fear of punishment. These premises are reflected in the United
Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances adopted in Vienna on 19 December 1988,
which the United Kingdom ratified in June 1991, and in the experi-
ence and practice of many states all over the world.28

Thus, as Lord Bingham suggests, the strong British laws against
drug trafficking have parallels in other countries. In France,
Article 222 of the code penal contains a series of offences in
respect of drug trafficking: the most serious offence is aimed at
the organisers of drug trafficking of any kind (Article 222-34),
and this is supported by a range of offences including offering
drugs for sale (Article 222-39, with a maximum of five years'
imprisonment, rising to ten years if the offer is made to a minor
or in a place of education). The Cour de Cassation has upheld the
validity of using comparution immediate (immediate appearance
in court for trial) to deal with drug smugglers found in
possession by customs officers: that procedure is normally
reserved for crimes with no more than a seven year maximum,
and a special exception has been made for the relatively serious
offence of drug trafficking.29 In Germany special powers have
been taken in order to facilitate the investigation of serious
crimes such as drug trafficking. Section 98a of the
Strafprozessordnung, introduced in 1992, allows the use of certain
personal data, normally protected by the right of privacy, where
there is reasonable suspicion of the person's involvement in
drug trafficking. Section 100a likewise allows telephone tapping
to be ordered for the investigation of a number of serious
crimes, including drug trafficking. Turning to Canada, the
Controlled Drugs and Substances Act 1996 brought together a
range of special powers for the investigation of drug offences
and provisions for the confiscation of drug traffickers' assets. As
one would expect, these increased powers against suspected
drug traffickers have been challenged under the Charter in
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several cases, and the Supreme Court has made significant
rulings. To take three examples; in Simmons30 the Court held that
the degree of personal privacy reasonably expected at customs
points was lower than elsewhere, and thus upheld various
powers of search at the national borders. In Duarte,31 on the
other hand, the Court held that electronic surveillance could not
be legitimated by obtaining the consent of one of the other
participants. In Silveira32 one of the judges, Cory ]., called for a
legislative code of procedure to deal with the circumstances in
which urgent searches may lawfully be made, and the steps that
may be taken. As we saw earlier, the Canadian legislature is
considering an expansion of investigatory powers in drug
trafficking cases.33 Thus the implication of this small compara-
tive survey is that other countries have thought it necessary to
take certain special powers for the investigation of drug traffick-
ing, but that the contentious nature of those powers has been
recognised and debated, particularly in Canada.

(Hi) Serious fraud:

Is there any justification for adopting special procedures, with
reduced safeguards for suspects and defendants, in the inves-
tigation of serious fraud? The group who drafted the Corpus
Iuris were absolutely clear about this:

The budget, defined as 'the visible sign of a true patrimony common
to the citizens of the Union', is the supreme instrument of European
policy. To say this emphasises the extreme seriousness of any crime
which undermines this patrimony.34

From this starting point, the report argues that fraud on the
European financial system is complex, hidden, transnational and
organised. All of this is taken to support the claim that special
measures are required, focussed on simpler and more effective
cross-jurisdictional procedures. The report claims adherence to
the fundamental rights protected by the Convention and by the
European Court of Justice, although that claim may be said to
demonstrate the limitations of the Convention. In fact the Corpus
Iuris proposes the creation of a European Public Prosecutor,
with elements of judicial control but no overall accountability
for its policies. Whilst the focus of its concern is frauds with
cross-border dimensions, the reference to the hidden nature of
much fraud strikes a chord with the reasoning behind the
domestic legislation which introduced special powers for the
investigation of serious fraud. Thus George Staple, writing as
Director of the Serious Fraud Office, commented:
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the fact is that, faced with the myriad of opportunities for conceal-
ment of fraudulent activities which companies and trusts provide,
Parliament has established an inquisitorial regime in relation to
serious or complex fraud, and has given the SFO the power to call
upon a person to come into the open and to disclose information
which may incriminate him.35

These words were written a few years before the Strasbourg
Court held that evidence obtained from the compulsory ques-
tioning could not be used in an ensuing prosecution without
violating Article 6 of the Convention36; the purpose of including
them here is to identify the reasoning behind the decision to
provide stronger powers. It seems that the ease with which
these offences can be concealed is cited no less frequently than
their intrinsic seriousness when calling for greater powers.

(iv) Special procedures arid defendants' rights:

We have noticed that categories such as terrorism and organised
crime are often used in order to introduce extended powers of
intrusion. In the countries surveyed above, it is not the rights in
either Articles 5 or 6 but rather the right to respect for one's
personal life (the so-called privacy right) which is most often
interfered with. Under Article 8 of the European Convention,
interference with the right can be justified on certain grounds,
particularly if it can be shown to be "necessary in a democratic
society" for the prevention of serious crime.37 In Germany the
Constitutional Court has constructed from the privacy right a
Recht auf informationelle Selbstbestimmung (a right to determine
the use of one's own personal data),38 and the provision for
intrusive powers to investigate cases of organised crime and
drug trafficking may be regarded as a justifiable exception to
this. Similarly, the extended powers provided in Canada by the
Controlled Drugs and Substances Act 1996 interfere chiefly with
the privacy right. The same trend can be seen in Scandinavian
countries, in respect of what they term "new crimes" (terrorism,
drug trafficking and organised crime). Thus in Norway an Act
amending the Penal Code and Criminal Procedure Code relat-
ing to "new investigation methods" was passed in 1999. This
legislation both curtailed some forms of investigation, on the
grounds that they appeared incompatible with the European
Convention, and expanded other forms in a way that was
believed to conform to the Convention. The "new investigation
methods" include secret surveillance, secret searches and sei-
zures, and the use of undercover officers. However, it is
noticeable that this law incorporates several safeguards for the
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suspect, not only in terms of the required authorisation pro-
cedures, but also by providing for the court to nominate a
defence counsel to safeguard the suspect's rights, without
making contact with the suspect.39 If an ordinary adversarial
procedure would be inappropriate, then this alternative
approach shows clear respect for Convention rights rather than
minimalism.

Apart from incursions into privacy, another sphere of special
powers is during the trial process. This has occurred in respect
of child witnesses in England in, for example, the Youth Justice
and Criminal Evidence Act 1999; in France in procedures
introduced into the Code de procedure penale by a law of June 17,
1998, Article 28; and in Italy by amendments now located in
Article 498 paragraph 4 of the Codice di Procedura Penale. Several
countries have also brought in laws allowing witnesses to
remain anonymous in certain circumstances. This is a controver-
sial step, since (as we saw in Chapter 2B) there are several
Strasbourg judgments which hold that witness anonymity may
deprive the defendant of a fair trial, even in the rare situations
where it can be justified, unless measures are taken to compen-
sate the defendant for the disadvantages he suffers. The Scan-
dinavian countries, which often introduce legislation along
similar lines to one another, have fallen into disagreement about
the propriety of using anonymous witnesses. Sweden and
Denmark have declined to allow them, on the basis that they
necessarily restrict the rights of the defence too greatly, whereas
Norway has pressed ahead and in 2000 passed an "Act amend-
ing the Penal Code and Criminal Procedure Code for the
protection of actors in criminal cases against threats and rep-
risals etc."40 The Act allows witnesses to remain anonymous
only under certain conditions—where the charge is a serious
offence connected with organised criminal activity, where anon-
ymity is "strictly necessary", and where that does not entail
"significant impairments of the defence", and so on. These
safeguards show concern for human rights, even though the
debates leading up to the legislation appear to have focused
more particularly on the rights of victims of serious crime, and
on the imperatives of detecting and preventing organised crime.

In Italy there is no provision for witness anonymity,41 but
there are special circumstances under which the prosecution
may be permitted to rely on statements made at an earlier stage
and not repeated at trial. Thus when Article 111 of the Italian
Constitution was reformulated in 1999 so as to articulate a
number of fair trial rights, along the lines of Article 6 of the
European Convention, three exceptions to the principle of
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adversarial proceedings appeared in paragraph 5, the third of
which applies to cases where there have been threats against
witnesses by the defendant or by a criminal organisation.42 If the
conditions are met, statements made during the precedemente rese
(preliminary investigation) may be introduced at the trial.43

(v) Expanding definitions:

The question of definitions is an important one. Labels have an
emotive effect, and in some cases they enlist support simply
because few people would wish to be heard opposing such self-
evidently righteous initiatives. Who would stand up and declare
that there should be no special attempt to prevent organised
crime, or to combat terrorism? The emotive sway of these labels
makes it particularly important to take a critical view of the
definitions employed, and to be on guard against the covert
expansion of the categories of case to which they apply. Thus
the Terrorism Act 2000 considerably expands the definition of
"terrorism" from that to which the previous legislation, chiefly
the Prevention of Terrorism (Temporary Provisions) Act 1989,
applied. No longer is it limited to terrorism involving the use of
violence and putting people in fear. The expanded definition
includes serious damage to property, serious risks to the health
or safety of the public and serious disruption to electronic
systems. Additionally, it is not confined to activities related to
Northern Ireland.44 The Government justified this on the basis
that, even if the Northern Ireland problems were to abate, new
threats may arise and laws should be in place to deal with
them.45 The Government pointed to "the possibility that some
new group or individual could operate in this way in the future,
threatening serious violence to people and property."46 The
point here is that the extension of special powers, especially
when they run counter to the spirit of human rights, should
require far more concrete justification than this. Account should
also be taken of the likelihood that these broad powers would
be used, within the ample scope of the new definition, on a
much wider scale than has been conceded in the official
statements.47

Similar concerns can be raised about the definition of "organ-
ised crime": the images are those of international gangs, or local
rackets run by wealthy gangsters, but in practice the activities of
small-time cigarette smugglers or handlers of stolen property
may well be those targeted under such powers. We have noted
that the German law, which provides extended powers of
telephone tapping and use of personal data, refers to offences
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committed in a commercial or habitual manner, and that the
French law extending the period of custodial remand, refers to
offences committed in an organised group. In both cases the
interpretation of the relatively broad concepts is crucial, for they
could easily be used in an expansive manner so as to encompass
small-time repeat offenders who have a few contacts with other
offenders.

The expansion of definitions of key legal concepts would be
less of a concern, however, if any special new powers were
accompanied by special safeguards for suspects and
defendants—along the lines found in various laws in Austria,
Norway and Sweden. If appropriate safeguards are introduced,
the expansion of definitions is not a way of avoiding rights.
However, the trend in this country and some others has been to
introduce enhanced powers of surveillance and investigation
without going as far as some other European nations to ensure
that individual rights are safeguarded. For example, the Regu-
lation of Investigatory Powers Act 2000 allows intrusions on the
Article 8 rights of individuals in certain circumstances, without
judicial supervision (as required by Convention jurisprudence)
and without appointing someone whose task is to ensure that
the rights of those subjected to surveillance are properly main-
tained. The idea of appointing someone for this kind of purpose,
adopted in legislation in Norway and in Austria,48 was not
regarded as necessary for these purposes,49 although it has been
adopted subsequently as part of the machinery for challenging
the certification of a person as a "suspected international
terrorist" under the Anti-terrorism, Crime and Security Act
2001.50

The response to some of these proposals is likely to take the
form of an assertion that greater powers of investigation and
special procedures are necessary on account of the seriousness
of these crimes, and that it may be necessary to curtail individ-
ual rights in order to protect public interests. It is now time to
confront this argument directly.

C. MAKING EXCEPTIONS FOR
SERIOUS CRIME?

One basic assumption, sometimes explicit and sometimes
implicit, underlying many judicial and political statements is
that where the public interests in detecting and prosecuting a
crime are high—as with serious crimes—the case for individual
rights is weaker. To what extent, if at all, should the safeguards
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provided by the various Convention rights be affected by the
relative seriousness of the crime being investigated? One
response to this question is to point out that the Convention
rights are minimum guarantees: it may therefore be appropriate
to introduce greater safeguards in some spheres, but the min-
imum rights should always be guaranteed, no matter how
serious or minor the offence is. This seems to be the position
taken by the Committee of Ministers of the Council of Europe in
its recommendation on "Crime Policy in Europe in a time of
change". Their motivation for examining this subject was the
emergence of serious forms of crime in the wake of the great
economic and political upheavals of the late 1980s and early
1990s in the states of Eastern Europe. One of the purposes of the
recommendation seems to have been to "steady the ship". Thus
recommendation l(a) begins as follows:

1. Every response to crime must conform to the basic principles of
democratic states governed by the rule of law and subject to the
paramount aim of guaranteeing respect for human rights.
2. Therefore, however serious the situation of a society might be with
respect to crime, any measures aimed at dealing with that situation
that do not take account of the values of democracy, human rights
and the rule of law are inadmissible.51

These recommendations recognise that politicians will be
tempted to take strong measures to combat what is perceived as
serious crime, if only to be seen to be taking some "firm action",
and that human rights will therefore be at risk. This problem is
certainly not confined to new states in former communist
countries. The provisions of the Anti-terrorism, Crime and
Security Act 2001 were the object of considerable criticism from
the Joint Committee on Human Rights,52 and the Government's
decision to derogate from Article 5(1) of the Convention (deten-
tion without trial of "suspected international terrorists") is
certainly open to challenge on the ground that several govern-
ment statements about the nature of the terrorist threat contra-
dict the assertion that, at the end of 2001, this country was in a
state of "public emergency threatening the life of the nation", as
Article 15 requires.

We have already seen that declarations such as that of the
Council of Europe cannot be taken at face value. The exhorta-
tion contained in this recommendation is welcome, but its
practical effects will depend on the decisions of Member States
to follow the spirit rather than the letter of the recommendation.
In policy documents in the United Kingdom, for example,
references to Council of Europe recommendations are as rare as
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a hen's tooth. Moreover, within this recommendation, the refer-
ences to the rule of law and human rights may be more
indeterminate than might appear at first sight. The substance of
these safeguards is to be found in the Articles of the European
Convention, and we have already noted the varying extent to
which the Strasbourg Court and the British courts have seen fit
to take account of the seriousness of the crime being investi-
gated when determining the proper interpretation of a Conven-
tion right. In Articles 8-11 the seriousness of the crime is clearly
a relevant consideration, whereas in Articles 2 and 3 it is not at
all relevant. There is considerable debate about its relevance to
Articles 5 and 6, although the Strasbourg Court has insisted, in
the main, on adherence to the minimum rights guaranteed by
the Convention, no matter how serious or minor is the crime
being investigated.53 Some decisions on Article 5 have recog-
nised the need for special measures to combat terrorism, but
many decisions (not all) have held that such measures should
not be allowed to encroach on the essence of the right. On the
other hand, as we saw in part C of the second lecture, British
courts have been reluctant to cite these Strasbourg authorities,
and have reached decisions which suggest that the protections
in Articles 5 and 6 may be diluted,54 or even overridden,55 by
reference to the serious nature or the minor nature of the crime
involved.

Most of these matters were also aired in the report of a
Council of Europe seminar on "Serious Crime and Human
Rights," from which a strong message can be distilled. Serious
crime should indeed be treated seriously, the report affirms, but
this should not mean that measures which test or cross the
boundaries set by the Convention need to be adopted. A
particularly important theme of the report is that a wide variety
of alternative techniques are available which do not involve any
watering-down of the Convention rights. The primary response
should be to deploy a range of civil, regulatory and financial
measures to tackle the mischief, and the enactment of new
offences with proportionately high penalties should be regarded
as a fall-back approach. Enforcement is a key issue, and what
one sometimes finds is that an argument is put for exceptional
investigatory measures to combat a certain type of offence in
circumstances where the relevant enforcement machinery is
understaffed and underfunded compared with the "normal"
police. What this may mean, in effect, is that governments may
want to use the conferment of exceptional powers on investiga-
tors in order to conceal their true priorities in enforcement,
which lie with the policing of less serious crime. The proper
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approach to tackling serious crime, as I have argued more fully
elsewhere,56 requires the following steps:

(1) First, decide what crimes are the most serious. This is
often thought to be obvious, whereas it is controversial
and calls for careful weighing of the interests invaded by
certain types of offending. No easy formula presents
itself,57 but some progress can be made by separating
threats to the person from threats to property, immediate
attacks from remote harms, and more culpable from less
culpable wrongs.58 This process of examining the elements
of crimes is essential in the face of expanding and flexible
definitions of terrorism and of organised crime.

(2) Secondly, the more serious the interests invaded or threat-
ened by the offence, the stronger the case for criminalising
the conduct in addition to relying on civil or regulatory
measures.59

(3) Thirdly, the more serious the offence, the higher the
priority that ought to be given to dealing with it. This
requires a range of preventive and other social measures,
but it also calls for a re-allocation of resources for enforce-
ment. Resources for this purpose are finite, and so pri-
orities must be reconsidered. Thus, if certain forms of
pollution or unsafe transport systems are recognised as
involving serious crimes, their enforcement should be
given the appropriate priority. It makes little sense to
have a "heavy" policing system aimed at low-level crime
and disorder, whilst inadequate resources are allocated to
the investigation of admittedly more serious offences. At
least, this makes no sense as a matter of rational policy.60

It might make sense to those who treat criminal justice
policy as a means of keeping certain sections of the
community in check, and of gaining electoral advantage
for politicians and their parties.

Only when a government has conscientiously worked through
all three steps, I would submit, should it proceed to the question
of principle: where a crime is agreed to be especially serious,
and where the argument in favour of devoting extra resources
to its enforcement and investigation has been accepted, is there
a justification for diminishing the safeguards for accused per-
sons and for expanding the powers that may be used against
such persons?

A good starting point is to reflect on a lengthy passage from
the judgment of Sachs J. in the South African Constitutional
Court:

111



Taking a "Balanced" View of the Public Interest

Much was made during argument of the importance of combating
corporate fraud and other forms of white collar crime. I doubt that
the prevalence and seriousness of corporate fraud could itself serve
as a factor which could justify reversing the onus of proof. There is a
paradox at the heart of all criminal procedure, in that the more
serious the crime and the greater the public interest in securing
convictions of the guilty, the more important do constitutional
protections of the accused become. The starting point of any balanc-
ing enquiry where constitutional rights are concerned must be that
the public interest in ensuring that innocent people are not convicted
and subjected to ignominy and heavy sentences, massively out-
weighs the public interest in ensuring that a particular criminal is
brought to book. Hence the presumption of innocence, which serves
not only to protect a particular individual on trial, but to maintain
public confidence in the enduring integrity and security of the legal
system. Reference to the prevalence and seriousness of a crime
therefore does not add anything new or special to the balancing
exercise. The perniciousness of the offence is one of the givens,
against which the presumption of innocence is pitted from the
beginning, not a new element to be put into the scales as part of a
justificatory balancing exercise. If this were not so, the ubiquity and
ugliness argument could be used in relation to murder, rape, car-
jacking, house-breaking, drug-smuggling, corruption . . . the list is
unfortunately almost endless, and nothing would be left of the
presumption of innocence, save, perhaps, for its relic status as a
doughty defender of rights in the most trivial cases.61

This passage contains a number of arguments. Its main thrust is
the point perhaps most frequently overlooked by politicians and
some judges: that where the crime is very serious, there is not
only a heightened public interest in ensuring that the guilty are
convicted, but the moral injustice done to a person wrongly
convicted of such an offence is also heightened. It is surely more
important to protect a person from wrongful conviction of a
serious crime than from wrongful conviction of a minor crime.
Let us examine three of the steps by which Justice Sachs reaches
this conclusion.

First, is the wrongful conviction of an innocent person so
much more detrimental to the public interest than the acquittal
of a guilty person? In his Hamlyn lectures nearly 50 years ago
Glanville Williams chronicled the varying ratios in which the
common law maxim had been expressed—is it better that five,
10 or even 100 guilty persons should be acquitted rather than
one innocent person convicted?62 The numbers of guilty persons
acquitted cannot be a matter of indifference, and this is part of
the weakness of this approach to the problem. Clearly, if
significant numbers of guilty persons are being acquitted, this
may itself threaten "confidence in the legal system", however
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that might be measured. The purpose of using these ratios of
guilty to innocent is, of course, largely rhetorical: it is one means
of indicating the importance of adhering to basic safeguards, in
terms of procedural requirements, standard of proof and the
admissibility of evidence. One necessary precondition is to
ascertain that the choice really exists, i.e. that a particular rule
aimed at safeguarding the innocent would lead to fewer convic-
tions of the guilty—this does not always follow, and may in
some cases be avoided by other means. It is also essential to
insist that the system gives special weight to the danger of
mistaken conviction, and does not simply regard it as being on
the same level as a wrongful acquittal. As Antony Duff argues, a
mistaken conviction:

may inflict unnecessary and.unpleasant treatment on someone who
is in fact harmless; deprive her, needlessly, of the ability to predict
and control her own life; and injure her reputation and her prospects,
if it leads others to believe mistakenly that she is a law-breaker.63

These are all parts of what Dworkin has referred to as the
"moral harm" suffered by a person mistakenly convicted—it is
the fact of criminal conviction, with its attendant public censure
and condemnation, which makes this so deep a wrong. Yet
critics will respond that, when a guilty person is acquitted
because of a rule of evidence designed to secure the protection
of the innocent, this may be no less an injustice to society and to
the victim. A three-stage response may be made to this. First, we
should recall that much turns on one's conception of victims'
rights: in the first lecture it was argued that the victim of an
alleged crime should not be accorded any particular rights that
alter the agreed rules of a fair trial and sentencing process,
except where that is necessary exceptionally to ensure that the
victim's rights under the European Convention on Human
Rights are respected. Secondly, as for the notion of an injustice
to society through an unwarranted acquittal, this is a diffused
kind of failure of justice, which does not usually impinge on any
individual in the same direct way as a mistaken conviction
does.64 Thirdly, the priority should in principle be to avoid both
unjust acquittals and wrongful convictions; but, in the rare cases
when it does come down to a choice, we should avoid the direct
injustice of a wrongful conviction rather than the diffused
injustice of a wrongful acquittal.

The second stage in Justice Sachs' argument is that fundamen-
tal rights such as the presumption of innocence must be upheld
in order "to maintain public confidence in the enduring integ-
rity and security of the legal system." This is a rather less
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convincing point, I would suggest. It may be true that public
confidence in the courts is especially important to emerging
democracies, but it is quite possible that a majority of people
would reject such a low rating of the goal of convicting the
guilty and would prefer to see measures which are inconsistent
with fundamental or constitutional rights. The difficulty lies in
the slippery notion of "public confidence": it is a concept much
relied on by judges and politicians, yet it is a concept with an
uncertain meaning and with unreliable foundations.65 The Brit-
ish Crime Survey regularly asks around 10,000 citizens about
their confidence in certain criminal justice agencies, such as the
courts, the police, the probation service and so forth.66 This
might not meet the point in question, since we are concerned
here about particular rights and practices in the investigation,
prosecution and trials of accused persons—but then it is poss-
ible that more specific questions of this kind could be asked. The
problem of unreliable foundations then comes to the fore. If one
asks citizens about their confidence in certain procedures, etc.,
what might be the factual basis for their judgments? Do they
know about evidence of the efficacy or otherwise of the pro-
cedures? If public attitude surveys about sentencing are a fair
indication, then many attitudes expressed would be based on
completely erroneous impressions of the prevailing system and
its outcomes, not to mention the arguments for and against
certain institutional procedures. Some would argue that the
foundations of any lack of public confidence do not matter:
perceptions are more important than reality.67 But then policy-
makers ought to deal with the perceptions, as such, if there are
no corresponding problems in reality. Overall, notions of "pub-
lic confidence" must surely be seen as an unsatisfactory founda-
tion for the kinds of argument we are dealing with here. Only at
the extremes, where there is a danger of a serious loss to the
legitimacy of the system because of adverse public attitudes
which cannot be dispelled by other means, should policy
changes be influenced by unreconstructed "public confidence".

The third stage of Justice Sachs' reasoning is that references to
the prevalence and seriousness of the crime add nothing new to
the debate, because of the point that the innocent defendant's
need for protection rises in proportion to the seriousness of the
crime. Moreover, if the seriousness of crime reasoning were
allowed full rein, it would tend to undermine the very structure
of rule-of-law protections and procedural rights. That is because
there are many serious crimes, including murder, manslaughter,
rape and so forth—if one were to add prevalent crimes, such as
supplying drugs, street robbery or car-jacking, the list would be
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even longer. What Justice Sachs refers to as "the ubiquity and
ugliness argument"—that rights should be curtailed for crimes
which are prevalent or serious—really embodies a rejection of
the notion of fundamental rights, at least in the kinds of case
where those rights are most important to the right-holder. In his
view, which is consistent with the general approach of the
European Court of Human Rights in relation to almost all
aspects of the right to a fair trial except the presumption of
innocence (see lecture 2, parts B and C(i) above), the public
interest in the investigation and prosecution of serious crimes is
not a good reason for compromising on fundamental rights.

A person accused of a serious crime has much more at stake,
and therefore deserves no less (indeed, one might argue, more)
protection from wrongful conviction.68 When designing criminal
procedures, the aim should be to reserve the most thorough
processes for the most serious offences. In English law this has
been the primary rationale for the distinction between trial by
jury in the Crown Court and summary trial in a magistrates'
court. Similarly, the duties of prosecution disclosure are signifi-
cantly greater for offences tried at the Crown Court than for
those tried in the magistrates' courts. Again, it is not unfamiliar
in English law to find that the more intrusive investigative
measures and other powers are restricted to the more serious
forms of crime. Thus, the power of arrest on reasonable suspi-
cion without warrant is confined to "arrestable offences",
defined chiefly as those with a maximum penalty of five years
or more69; longer periods of detention, etc., are also permitted
where a person is being questioned in relation to a "serious
arrestable offence"70; the power to issue a warrant to search
private premises is also confined to cases where there are
reasonable grounds for believing that a "serious arrestable
offence" has been committed71; the grant of warrants to inter-
cept communications is limited to cases of "the prevention and
detection of serious crime"72; and so on.

There is, however, another side to this. Insofar as specially
intrusive powers of investigation are thought justifiable for
certain types of serious crime, any such powers should be
accompanied by equally special safeguards for the innocent. To
some extent the Regulation of Investigatory Powers Act 2000
respects this approach, by instituting authorisation procedures
which are more demanding as the intrusiveness of the powers
increases—although the safeguards in that Act still fall short of
requiring the degree of judicial supervision normally insisted
upon by the European Court of Human Rights.73 An example of
taking individual rights seriously may be found in an Austrian
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law of July 10, 1997, which gives the police extraordinary
powers of surveillance in order to investigate organised crime,
including permission to install recording equipment inside pri-
vate premises. The procedural safeguards are also strict:

the exercise of the powers assumes: 1) serious suspicions of an
equally serious crime, carrying a sentence of more than 10 years, or
an offence of criminal organization; 2) a very serious threat to public
order; 3) the necessity of these measures for the investigation of the
case; 4) the existence of a criminal procedure which is already
underway; 5) the authorization of a committee of three judges from
the trial court lasting one month and renewable; and 6) the filing of a
report by the officer in charge. An important detail: a civil servant
charged with the protection of rights (Rechtsschutzbeauftrager),
appointed by the Minister of the Interior, must protect the funda-
mental rights and freedoms of the suspect, and in case of violation,
can petition the court of appeals.74

This shows how seriously it is possible to take the rights of a
person suspected of a grave crime.75 It demonstrates the value of
procedures, notably the appointment of an official as a protector
of rights. There is, admittedly, considerable indeterminacy in the
procedures—when is an alleged offence a serious threat to public
order, when are measures necessary in the case, etc.—but it is
inevitable that the practical success of any procedure will
depend on the enthusiasm with which the relevant officials
implement it.

Before leaving the relationship of human rights to serious
crime, we should also give brief consideration to the reverse
argument that, where the crime is minor and has only low
penalties, there is less ground for insisting on full respect for
human rights. This might seem to chime well with the argument
so far, which is that the reasons for upholding the privilege
against self-incrimination (set out in lecture 1, part D2) are
stronger where the crime is more serious. The converse of this
argument probably underlay the decision in Brown v. Stott,76

where the Privy Council held that the compulsion on a car
owner to answer questions about who was driving the car at a
particular time, on pain of conviction for failing to answer, did
not infringe the privilege against self-incrimination which forms
part of the right to a fair trial under Article 6. A reconstruction
of the Privy Council's reasoning would be that the duty was
such an undemanding one, and its importance so great in terms
of maintaining a safe road traffic system, that the privilege
against self-incrimination should not be applied. Similar reason-
ing has prevailed in the English courts in relation to the duty to
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disclose income and assets to the tax authorities.77 If one applies
Dworkinian analysis to this,78 then perhaps one would invoke
his third possible justification for allowing the public interest to
override a basic right in extremis—that is, the argument that the
assault on the car owner's dignity, by forcing her or him to
answer a possibly self-incriminating question, is relatively slight
(and, presumably, the penalty for non-compliance so low) in
comparison with the great social cost, in terms of road safety
and casualty rates, of maintaining that car owners have no duty
to answer such questions. The suggestion here is simply that
Dworkinian reasoning might in principle accommodate the
notion that fewer protections are required for minor offences
which make only minor incursions into basic rights. It is not
being suggested that the argument necessarily applies so as to
support Brown v. Stott, since there are significant issues still to
be discussed—was the penalty for non-compliance so low?79

Would the abolition of the statutory duty to give information
result, necessarily or even probably, in reduced road safety and
higher casualties? Could other measures be taken which, with-
out infringing fundamental rights, would minimise or eliminate
the social cost? It is essential that these more empirical issues are
examined, rather than suppressed beneath high-sounding
phrases about public safety, if this line of justification is to be
persuasive.

Assuming that the necessary empirical questions receive
acceptable answers, the question of principle remains. Is there
any objection to lowering human rights protections when, to put
it bluntly, the stakes are lower in terms of the extent of the
citizen's duty and the potential penalty for non-compliance is
low? One answer to this would be to draw distinctions among
rights, even within the overall Article 6 right to a fair trial.
Certain rights would be absolute, such as the right to a hearing
before an independent and impartial tribunal, the right to have
adequate time and facilities to prepare a defence, and probably
several others. There might, however, be some rights—perhaps
the privilege against self-incrimination and the presumption of
innocence (as applied to reverse burdens of proof)—to which
limited exceptions might be contemplated for minor offences.
There is some support for this in Salabiaku v. France,80 where the
Court held that the presumption of innocence in Article 6(2) did
not prohibit reverse onus provisions but required courts to have
regard to "what was at stake" in deciding whether they are
acceptable; but the reasoning in that judgment is so unconvinc-
ing that I would not wish to place great reliance on it, and basic
standards ought only to be relaxed where there is no significant
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stigma attaching to conviction. However, even among human
rights advocates there are those who would contend that
principles such as the privilege against self-incrimination should
not be available to citizens in the context of "a regulatory
system to which they have voluntarily subjected themselves":
the argument is that "a society is entitled to impose a condition
of co-operation with a regulatory regime, backed by criminal
sanction. People are free to take it or leave it."81 Whether this
can fairly be applied to motoring is a moot point, but underly-
ing this argument seems to be a belief that such a minor inroad
into a cherished right is reasonable, and may help to preserve
the strength of the right in more major cases.

A second and stronger argument, running in the opposite
direction, is that fundamental rights should be maintained for
all criminal offences. This is the approach chiefly advocated by
the Strasbourg Court, which has repeatedly held that:

the general requirements of fairness in Article 6, including the right
not to incriminate oneself, apply to criminal proceedings in respect of
all types of criminal offences without distinction, from the most
simple to the most complex.82

On this view, if a domestic legislature does not wish those
requirements to apply, it should adopt a "civil law" approach to
the issue, or at least resort to some lesser category such as
regulations or administrative violations (where both penalties
and safeguards may properly be lower).83 English law does not
have any such lesser category of offences at present: it does
contain many criminal offences for which liability is strict, and
there is evidence that, after a lengthy period of confusion, the
English courts are now adopting a more principled approach
against strict liability for crimes which carry the possibility of a
prison sentence.84 Nevertheless, there remains the problem that
many strict liability offences which have only fines as penalties
remain criminal offences, subject to all the normal procedural
requirements. It would be possible to transfer some of them into
a new, lesser category. So long as the boundary between
criminal and civil liability is properly policed, as the Strasbourg
Court has endeavoured to do by reaching adverse decisions
against several countries which have tried to circumvent the
Convention by this means,85 a "civil law" or regulatory
approach should be given careful consideration. This would
leave intact the application of fundamental rights to all prohibi-
tions or duties deemed sufficiently important to warrant a
criminal sanction.
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D. THE "NO RIGHTS WITHOUT
RESPONSIBILITIES" THESIS

Many public officials, including the Home Secretary who piloted
the Human Rights Act through the House of Commons,86 have
argued that it is necessary to create a human rights culture as
well as to pass legislation on the matter. At a minimum, this
seems to mean that, as Mr Blair has put it, people working "in
public service [must] respect human rights in everything we
do."87 The Lord Chancellor has gone further, claiming that the
1998 Act "will create a more explicitly moral approach to
decisions and decision-making."88 It is not clear what signifi-
cance attaches to the term "moral" in this context: legal deci-
sions often involve moral arguments, whether explicit or
implicit. There is no single morality, of course, and so any
reference to moral arguments is really a reference to a style of
reasoning and debate, and therefore perhaps to a more open-
ended set of arguments than is normally to be found in court
judgments. On the other hand, the use of the word "moral" may
have been an attempt to distract attention from the claim that
the decisions of judges under the Human Rights Act are
essentially political or, better, even more political than the
general run of their decisions.

This is not the place for a discussion of the character of
judicial decision-making, but it is relevant to consider what it
means to foster a "human rights culture". For the meaning of
"culture" in this context, we may turn to the former Home
Secretary Jack Straw, who proposed that "culture" should mean
"the habits of mind, the intellectual reflexes and the professional
sensibilities which are historically ingrained and typical of the
behaviour of a particular group of people."89 What, then of a
"human rights culture"? One might think it means a culture of
respect for human rights, an attitude which makes it automatic
to think about the human rights implications of decisions and
actions, and an attitude which regards the European Convention
as a valuable statement of minimum standards rather than as an
inconvenient obstacle to be circumvented. This does not require
commitment to the notion of "inalienable rights",90 but it does
call upon officials and other citizens to regard the Convention as
a form of higher law, which has a special claim on our attention
and a special weight in arguments. A healthy human rights
culture, it may be argued, is one that recognises the room for
argument that human rights documents leave. In the Conven-
tion, as we have noted, there are three levels of rights: some, like
Articles 2, 3, 4 and 7, have the highest importance because they
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are non-derogable; others, such as Articles 5 and 6, should be
regarded as strong, but they are derogable in limited and
extreme circumstances such as war and civil disturbance; and
then there is the range of qualified rights in Articles 8-11. In
respect of rights falling in the last two categories there will
inevitably be controversy, but this is a good thing because there
are important issues that need to be addressed as widely as
possible. As Tom Campbell has contended, one advantage of the
Human Rights Act may be to enable British people to see:

human rights as a vital part of a culture of controversy in which
neither parliaments, courts or the people are to be trusted, and in
which the core of politics must be oriented to reaching a series of
legally enforceable but temporary agreements as to the rights which
best protect and enhance the equal interests of all citizens.91

Now this position is probably more open-ended than that
espoused by many who have invoked the phrase "human rights
culture", but it is none the worse for that. Its merits lie in its
acknowledgement that there are indeterminacies which must be
resolved, that these are often vital political decisions, and that
the concept of human rights has a distinct role to play in the
relevant discourse and argumentation.

It seems doubtful, however, whether the Government that
introduced the Human Rights Act adopted either of these
interpretations of a "human rights culture"—not the idea of
human rights as having the special weight of moral minimum
standards, nor the notion of human rights as a catalyst for
ongoing controversies about the adjustment between individual
interests and public interests. Many of the statements by gov-
ernment ministers propounded the idea that human rights go
hand in hand with social responsibilities, and that the process of
encouraging respect for human rights should also be a process
of fostering the recognition of social obligations. A particular
passage in Jack Straw's third reading speech in the House of
Commons puts this point:

Over time, the Bill will bring about the creation of a human rights
culture in Britain. In future years, historians may regard the Bill as
one of the most important measures of this Parliament. I talk about a
human rights culture. One of the problems which has arisen in
Britain in recent years is that people have failed to understand from
where rights come. The philosopher David Selbourne has com-
mented on the generation of an idea of dutiless rights, where people
see rights as consumer products which they can take, but for
nothing. The truth is that rights have to be offset by responsibilities
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and obligations. There can and should be no rights without respon-
sibilities, and our responsibilities should precede our rights. In
developing that human rights culture, I want to see developed a
much clearer understanding among Britain's people and institutions
that rights and responsibilities have properly to be balanced—
freedoms by obligations and duties . . .92

This is a position which accepts the critique that much "rights-
talk" is excessively individualistic and that it tends to portray
individuals as detached from the community in which they live,
a community in which, inevitably, both benefits and burdens fall
on to each member.93 Thus, as Mr Straw stated on another
occasion:

The culture of rights and responsibilities we need to build is not
about giving the citizen a new cudgel with which to beat the State.
That's the old-fashioned libertarian idea that gave the whole rights
movement a bad and selfish name. The idea that forgot that rights
don't exist in a vacuum, that forgot the relationship between the
individual and the group. That's not the culture of rights and
responsibilities we want or need.94

This serves to confirm that the "rights culture" of which Mr
Straw and other government ministers spoke is properly
described as a "culture of rights and responsibilities", but it also
suggests that this broad notion is applied to Articles 5 and 6 as
much as to the rights declared in other Articles. Indeed, Mr
Straw specifically mentioned Article 6 in his discussion of how
rights must be balanced against other rights, although his only
example was the important but unusual decision in Doorson v.
Netherlands.95 It seems likely, however, that Mr Straw adopted
the same undifferentiated approach to the Convention which
has been pursued by some judges since the implementation of
the Human Rights Act, to the effect that any Convention right
can be balanced against public interests when determining
whether it applies in a given situation.96

What, then, should be said about the coupling of rights to
responsibilities?97 This is not the place for a general debate on
the Selbourne approach of deriving rights from duties.98 In any
event, one interpretation of the Government approach articula-
ted by Mr Straw is simply that the Convention includes both
rights and duties, because every individual protected by the
Convention has the duty to respect the rights of every other
individual. There is no difficulty in accepting this proposition,
but it is important to tie down its precise relevance for the
procedural protections which are the focus of discussion here. In
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relation to Articles 5, 6 and 7 on fair criminal procedures, surely,
the idea of rights either deriving from citizens' responsibilities
or being somehow dependent on those responsibilities is a
relatively weak one: irrespective of the origins, social status or
background of the person charged with a criminal offence, he or
she ought to be entitled to certain basic rights—both negative
rights not to be detained unreasonably without being brought
before a court and not to be forced to incriminate himself, and
positive rights to legal assistance, to an interpreter (where
necessary), and so on. These are rights which any nation state
has a duty to provide: the whole thrust of Article 5 and 6 lies in
the belief that the acts of State officials in connection with arrest,
charge, detention and other aspects of the criminal process must
be in accordance with basic standards and also subject to
supervision. Whatever the merits of the Selbourne-Straw
approach in relation to rights such as freedom of expression,
freedom of religion, respect for privacy and freedom of associa-
tion, they have little purchase in the context of criminal pro-
cedure rights.

This, however, is not the only way in which Mr Straw sought
to develop his "no rights without responsibilities" thesis.
Another may be traced back to writers such as Amitai Etzioni:
here, the concern is not to argue that rights derive from citizens'
duties, but rather that declarations of rights must be accom-
panied by a recognition of the need to place limitations on the
protection of rights if we are to move towards a safe and well-
balanced community." This is a rather curious use of the
concept of "responsibility", since what Etzioni has in mind is
the introduction of requirements to carry an identity card, or to
submit to DNA or drug tests, and other impositions that can be
justified by reference to the suppression of crime and the
promotion of public safety. Etzioni does not contemplate these
incursions on rights lightly, and propounds restrictive criteria
that resonate with those developed under the European
Convention—that any limitations of rights must be necessary to
prevent a clear and present danger, must be necessary in the
sense that no less intrusive means will suffice, and must involve
the minimum possible incursion on the right. When it comes to
justifying these restrictions on rights, he devotes much discus-
sion to his brand of communitarianism, and one of his principal
arguments appears to be a form of political pragmatism—that if
rights are not "balanced" with responsibilities (i.e. restrictions
justified on wider social grounds), there would be a danger that
the whole notion of fundamental rights might be overthrown by
a populist backlash with authoritarian tendencies. That would
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be such a disastrous result that it would be prudent of rights
advocates to seek to pre-empt such an overthrow by making
early concessions. Etzioni regards this as a political calculation,
but it seems to be a calculation done by someone with little
respect for rights, and influenced by a prediction of doom which
a human rights advocate should endeavour to falsify rather than
to concede.

A more extreme version of communitarian approaches to
rights may be found in some of the Asian countries which
regard the Western idea of rights as question-begging and even
unnecessarily destructive, and some of whose supporters claim
that the discourse of human rights conceals a kind of cultural
imperialism. The 1990s saw the notion of "Asian values" being
developed in Malaysia, Singapore, Indonesia and elsewhere as a
means of contradicting the universalism assumed by human
rights discourse.100 Thus the Attorney-General of Singapore
argued vigorously against the "Western" view of the bearing of
"human rights" on the criminal process. He stated that "the
existence of fundamental rights for suspects and accused per-
sons is not in question. It is the scope of such rights that is in
issue."101 Thus the right to a fair trial is accepted, but the view is
taken that inroads into the privilege against self-incrimination,
adverse inferences from silence and the reversal of the burden
of proof may all be justified if the public interest requires them.
In these circumstances trials are fair, because they give proper
weight to the interests of the community at large. A more
vigorous pursuit of human rights, such as that developed by the
Strasbourg Court under the European Convention, is opposed
because of its probable effects on the whole ethos of the country.
Thus the Attorney-General makes much of the effect of the
death penalty and corporal punishment, and of the various
restrictions mentioned above, in reducing the crime rate in
Singapore, in heightening public perceptions that it is a safe
country in which to live, and in bolstering economic pros-
perity.102 These results are linked back to human rights:

We should not be apologetic or defensive about a criminal justice
system that is effective in reducing the incidence of crime in society.
Fewer crimes mean more freedom for all. Individual rights are only
meaningful in the context of an established social order. Without
society, personal freedom and rights are meaningless.103

This is a stark inversion of the human rights approach. It sides
unambiguously with State authorities and with the powerful,
and fails to insist that the exercise of authority in relation to
individuals should be limited and accountable. Crime control is
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vaunted as the primary objective, and respect for rights is only
accepted insofar as it does not interfere with that goal. In effect,
there are no rights that can be called "trumps", merely residual
areas of liberty over which the State does not wish to make
claims. The "Asian values" approach carries considerable social
implications for the powerless: given the social circumstances of
most of those accused of crime by the law enforcement agencies,
these extensive qualifications of human rights represent telling
inroads into basic standards and safeguards.

If the "no rights without responsibilities" thesis is to be
pursued further, despite the counter-arguments just considered,
one might consider what terms might be found in an implied
social contract. The issue is acutely contentious, but on the one
hand there might be the citizens' duties to pay taxes, avoid
using force, obey laws, etc., and on the other hand there might
be the State's duty to respect individual rights and to provide
support through a welfare system. For a government to pro-
claim the Human Rights Act as a milestone in constitutional
reform is one thing; for it to join in the criticisms of rights-talk as
individualistic and to promote the idea of responsibilities so
vigorously, without making significant progress in the vital
spheres of social policy that provide an essential grounding for
wider human development, is to put the cart before the horse.
We must recall that the United Kingdom has one of the highest
rates of violation found by the Strasbourg Court—some 50
violations by 1997, and some 30 more since then. Moreover,
individual rights of the kind set out in the Convention must be
supplemented by recognition of a range of social and economic
rights. The European Union's Charter of Fundamental Rights,
declared in 2000, is a document that declares a range of political,
social, economic and other rights: to what extent it will have
political effectiveness remains to be seen, and in the short term
it might have little more influence than as a guide to judges in
the European Court of Justice.104 All that we have in our
domestic law is what Lord Cooke rightly described as "the
rather elderly European Convention."105 However, that does
contain, in Articles 5, 6 and 7, a number of fundamental rights
relevant to criminal procedure. These are essentially individu-
alistic, and therefore the "no rights without responsibilities"
thesis should have no application in this sphere.

E. RIGHTS AND RISK
Much public policy discourse, both in criminal justice and more
generally, is connected with the risk society. In terms of serious
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crime, it is questionable whether the Government's mantras
about rights and responsibility are not properly translated as
rights and risk. Malcolm Feeley and Jonathan Simon write that
"it is now possible to contend that we live in a risk society in
which the demand for knowledge useful in risk definition,
assessment, management and distribution is refiguring social
organisation."106 Thus, they argue that:

Threats and dangers, and fears about them, are dealt with by the
construction of 'suitable enemies' and attendant negative labelling,
denial, avoidance and exclusion. Solidarity is based on a commu-
nality of fear. In some cases, such as the 'war on drugs', insecurities
are cultivated and focused on unfortunate people to gain political
purchase and to offset the endemic insecurity experienced more
generally in everyday life.107

In a context in which (as we have seen) public interest argu-
ments are being urged by way of exceptions to, or detractions
from, the human rights declared, these risk arguments must be
scrutinised with care. It is certainly right that social policies
should take account of dangerous risks, but there is a tendency
of rhetoric to run ahead of proper assessment. One important
question is whether the risks at which a policy is aimed are
actually as bad as claimed: empirical research has often shown
that risks are systematically over-estimated.108 Another relevant
question is whether there are greater risks that are not receiving
similar attention.109 Then there is the more specific question of
whether the measures being taken or proposed are effective in
dealing with the risk, or are actually able to make only a slight
contribution (and are more about fear reduction, which can and
ought to be tackled in a less intrusive way). This last point may
be illustrated by reference to Government proposals for "pro-
gression" in the sentencing of persistent offenders: the policy is
trumpeted as if it would constitute a major contribution to
public safety, whereas history suggests that such measures often
misfire and fail to make a real impression on the "serious
persistent offenders" who are the target of the policy, and even
the recent Halliday Report records doubts about the incapacita-
tive and deterrent effects of increased severity.110

At this stage we must remind ourselves of the point made in
the final part of the first lecture: the only reasonable conclusion
from the crime figures of the last 10 years is that there has been
an increase in serious crimes involving violence and sexual
assault. This means that there is greater risk (although it is fair
to add that the risk of becoming the victim of such a serious
crime remains very low), and that there is at least some basis for
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public concern. However, there should also be concern about
the way that governments play upon the increased risk and
propose policies that are unlikely to be effective but which have
some prospects of bringing politicial success. In criminal pro-
cedure, as in sentencing, the easy populist route leads to the
promotion of "a punitive 'law and order' stance" designed to
"restore public confidence", yet which "routinely den[ies] lim-
itations that are acknowledged by their own administrations"
(i.e. by the research arms of the very departments which put the
policies forward).111 As Andrew von Hirsch argues:

If 'law and order' measures lack apparent substantive goals of justice
or crime prevention, and cater mostly to resentment, are their
advocates being irrational? They are not. The strategies have an
instrumental function, but it is not primarily a substantive one: it is
concerned, instead, with the acquisition of power. Exploiting popular
resentment is a way—and, sometimes, unhappily, an effective way—
of garnering political support.112

It is not merely, therefore, that many judges and politicians
seem to be willing to give preference to "public interest"
arguments over fundamental rights, but also that some of the
"public interest" arguments owe more to fear than to risk, and
more to political posturing than to evidence-based policy
selection.

F. FINDING THE RIGHT BALANCE
The discussion in the preceding section serves to re-emphasise a
point that has been with us since the beginning of these lectures:
that serious crimes are a threat to our safety and security, and it
is important that the Government should take measures against
it. What we should insist upon, however, is that the empirical
foundations of the threat are presented clearly, so as to avoid
the tendency to exaggerate for political or other purposes; that
the need for any proposed measures of enforcement and inves-
tigation is documented, so that people can judge the prospects
of those measures being effective (rather than being mere
political posturing, or playing on people's fears for their safety);
and that human rights protections are not lost in the increase of
official powers, and are counterbalanced by additional
safeguards.

What should these human rights protections be? These lec-
tures have been confined to rights in criminal proceedings
under Articles 5 and 6 of the Convention. In the first lecture I
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argued that, when the Human Rights Act was being introduced,
there was inadequate public or even professional discussion of
the nature of the particular rights covered by the Convention. I
sketched some reasons for and against 10 possible rights, nine of
which are already protected by Article 5 and 6; I did so in the
belief that even rights which are declared to be fundamental
must be the subject of constant appraisal and re-appraisal. The
European Convention dates from 1950, but the Court has shown
a willingness to develop the text by implying certain rights in
criminal cases. Reflection on the reach of the Convention should
not be confined to the Strasbourg judges, and in section G below
I urge further discussion of which rights we should treat as
fundamental.

A large part of the second lecture was given over to an
examination of the judicial approach to conflicts between funda-
mental rights and the claims of governments for extra powers to
deal with serious crime. We saw that the prevailing approach in
the Strasbourg Court is to maintain that the essence of the rights
under Articles 5 and 6 must be preserved, no matter how
serious the crime(s) of which the individual stands accused. On
the other hand the British courts, and most particularly the
English judiciary, have given rein to a broad notion of "balanc-
ing" (which has little support in the Strasbourg jurisprudence
on Articles 5 and 6), and on several occasions have held that a
fundamental right under Article 5 or 6 should give way to
pressing "public interest" considerations. The courts have done
this in the name of "proportionality", a notion with an apparent
"common sense" appeal but which has the capacity (used as the
British courts use it) of making substantial inroads into rights
regarded as fundamental. In the second lecture I argued that the
British approach is not merely doubtful under the Human
Rights Act and erroneous as an application of the European
Convention but also unconvincing at the level of principle, in
the sense that it fails to respect the nature of rights as protec-
tions for individuals against the will of the majority. Earlier in
this lecture I took up the theme again, arguing that just as
governments may justifiably call for greater powers of enforce-
ment and investigation in respect of serious crimes, so there is
an equally strong case for maintaining the fundamental rights of
the individual who is suspected or accused of a serious crime.
This corollary is too frequently overlooked in this country.

In making the case for the protection of fundamental rights I
am not taking my aim solely at the British judiciary, not even
against all judges. It behoves Parliament to take the lead in
ensuring that rights it has declared to be fundamental are
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properly upheld in legislation. In practice, that means that the
government of the day must "mainstream" human rights (to
adopt the current jargon), that is, it must ensure that human
rights thinking pervades all policy decisions and proposals for
legislation. Marlti Koskenniemi has written persuasively about
"the banal administrative recourse to rights language in order to
buttress one's political priorities" in contemporary Europe113 but
it seems that British politics has not even reached that stage. In
the second lecture I showed how this Government has come
forward with some legislative proposals that sail close to the
wind, in human rights terms, and others which are only
doubtfully compliant. A perusal of the reports of the Joint
Committee on Human Rights supports this assessment.114 The
Government proclaimed its desire to foster a "human rights
culture", but it then transpired that in the realm of criminal
proceedings this was a minimalist commitment. There is more
than enough evidence of this in legislation such as the Regu-
lation of Investigatory Powers Act 2000 and in proposals such as
the Dangerous People with Severe Personality Disorder Bill.
Some of the wide powers that the Government originally tried
to take for itself under the Anti-Terrorism, Crime and Security
Bill 2001 showed a contempt for human rights, and the statute
as enacted is accompanied by a derogation (of doubtful validity)
from the Convention. Moreover, as I showed earlier in this
lecture, Government ministers muddied the waters by insisting
that rights go together with responsibilities—without specifying
exactly what that means. Certainly it is everyone's duty to
respect the rights of others, and in that sense we all have duties
as well as rights. But I argued that if the message is intended to
weaken the protections for suspects and defendants under
Articles 5 and 6 of the Convention,, it is absolutely unsustain-
able. Those rights attach to people because they are suspected or
accused of a crime, and there can be no suggestion that their
previous (alleged) conduct should determine the extent to which
their rights are protected.

It must be recognised, however, that there are a few small
pockets of Articles 5 and 6 where the Strasbourg Court has
stated either that a particular right is not absolute, or that it may
be necessary to balance a right against some other interest. Now
this proposition must be treated with care—far more care, I
regret to say, than most English judges and politicians have
devoted to it. Thus the Strasbourg Court has said that both the
right of silence and the privilege against self-incrimination are
not absolute,115 but that emphatically does not mean that they
can be freely "balanced" against public interest considerations.
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What it means in respect of the right of silence is that there may
be "situations calling for an explanation from" the accused, in
which adverse inferences may justifiably be drawn from the
accused's silence: this is a significant qualification, but we noted
that it refers to the evidential situation, and not at all to the
seriousness of the crime charged or the complexity of the
investigation. It is possible that the Strasbourg Court will
modify its approach slightly in the future, and will allow limited
exceptions to the privilege against self-incrimination in respect
of relatively minor offences which are central to the mainte-
nance of the infrastructure of the community (such as road
safety, and the taxation system)116; but its present case law does
not support any such exception.

As for balancing an Article 6 right against another interest, the
principal example of this in recent years is Doorson v. Nether-
lands,117 where the Court held that the defendant's right to
examine witnesses against him has to be balanced against the
rights of the witnesses themselves, notably where a witness has
reason to fear violent reprisals if her or his identity is revealed.
This decision should not be cited without also mentioning that
the interests "balanced" were both rights of individuals, not any
public interests, and that the process of "balancing" was quite
rigidly structured. Thus the Court insisted that, although it was
proper to protect the identity of the witness, the rights of the
defence must be curtailed as little as possible; the "handicaps
under which the defence laboured [must be] sufficiently coun-
terbalanced by the procedures followed by the judicial author-
ities", such as appropriate directions from the judge; and that
any conviction should not be based "solely or mainly" on the
evidence of the anonymous witnesses.118

A similarly structured approach may be found in the Court's
judgments on the prosecution's duty to disclose documents to
the defence, and the claim of "public interest immunity" from
having to disclose certain evidence. In the leading decision of
Rowe and Davis v. United Kingdom119 the Court held that the
principle of equality of arms is a requirement of fairness under
Article 6, but that:

the entitlement to disclosure of relevant evidence is not an absolute
right. In any criminal proceedings there may be competing interests,
such as national security or the need to protect witnesses at risk of
reprisals or keep secret police methods of investigating crime. In
some cases it may be necessary to withhold certain evidence from the
defence so as to preserve the fundamental rights of another individ-
ual or to safeguard an important public interest. However, only such
measures restricting the rights of the defence which are strictly
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necessary are permissible under Article 6(1). Moreover, in order to
ensure that the accused receives a fair trial, any difficulties caused to
the defence by a limitation on its rights must be sufficiently counter-
balanced by the procedures followed by the judicial authorities.120

There may be room for debate about whether the Court has
insisted on sufficient "counterbalancing" procedures in these
cases of public interest immunity,121 but what is clear is that the
reasoning must be structured, and that this lies some distance
from the broad balancing in which English courts have some-
times indulged—even though two of the three "competing
interests" are public interests. Thus, on the rare occasions when
the Strasbourg Court has recognised that a degree of balancing
may enter into the determination of rights under Articles 5 and
6, it has insisted on structured reasoning. If English courts and
politicians are to continue to adopt the metaphor of "balanc-
ing", it is submitted that they should at least move to a more
rigorous and structured approach. As argued earlier, even the
justifications for interfering with the qualified rights under
Articles 8-11 of the Convention must be reasoned according to a
particular structure of requirements: this renders all the more
cogent the argument that rigorous and structured reasoning
should be used when there is a question of "balancing" a right
under Article 5 or 6 against some public interests.

Am I vaunting the Strasbourg approach unjustifiably? After
all, there is no sign in Convention jurisprudence of a "meta-
principle to guide rational choice",122 and so courts and govern-
ments will inevitably have considerable leeway in determining
the answers to the structured questions. However, the notion of
a "meta-principle" might be thought illusory since, even if there
were an overriding principle of respect for human dignity, as in
the German constitution, its meaning when applied to different
situations can only be developed and adjusted in a particularis-
tic fashion. It may develop a core meaning, but its application
will invariably raise further questions and require further eval-
uations. The Strasbourg approach, as it is, also leaves consider-
able flexibility to the Court in the interpretation and
development of the various Articles, but there appears to be less
discretion than is manifest in the broad balancing approach of
some English judges. The metaphor of balancing suggests some
kind of judicious procedure by which items with a particular
weight are put into the scales with other items of a certain
weight, so as to determine on which side the greater combined
weight is found. We can then have confidence in the objectivity
of the solution. But a British court or politician claiming that all
the relevant interests have been weighed properly so as to
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produce a "balanced" solution is confronted with formidable
difficulties, since there is usually no explicit discussion of the
amount of weight assigned to the various items being balanced,
let alone the reasons for thus evaluating them. Nor is there any
analysis of the structure of the Convention, and the varying
strength of the rights declared therein. All these difficulties are
routinely ignored, and there is rarely any openness about the
problems of assigning weight to various interests and of assess-
ing combined weights on the two sides of "the scales".

The Strasbourg approach to Articles 5 and 6, in treating
certain rights as fundamental, and in accepting that they can be
curtailed only on certain strict conditions, is clearly superior. As
argued in the second lecture, this is a triangulated approach
which takes account of the right itself, the public interest
considerations, and compensating safeguards in the event of
some restriction on the right; in this respect, too, it differs from
the British approach which, it seems, finds little place for that
third element. The strength of the Strasbourg approach is to
specify procedures for determining the difficult issues, articulat-
ing the public interest considerations, identifying the essence of
the right, and looking into the provision of safeguards. It ought
therefore to be less opaque, but of course there remains con-
siderable indeterminacy. Procedures take one a certain distance,
but they cannot conceal the need for value judgments to be
made by politicians or by courts. On what basis should they
take decisions about whether certain public interests are suffi-
ciently strong to justify curtailing a right? Some would argue
that the meta-principle should be the republican ideal of liberty:
the difficult clashes between individual rights and public inter-
ests should be resolved by calculating which approach advances
"dominion" on a greater scale—dominion meaning non-
interference by others, secured by society and the community so
as to become the expectation of each individual.123 The difficulty
in accepting such consequentialist formulae124 is that they do not
assign any priority or special weight to human rights as such,
and seem not to recognise the concept of rights as claims against
the majority will. Balancing is to take place, but it does not
appear that any particular rights are to be treated as prioritised,
as the notion of fundamental rights requires. It is therefore not
clear why the public interests should not prevail every time.

My own preference would be to admit that human rights
standards have areas of open texture, in which policy choices
have to be made both by legislatures and by judges. Criticisms
of the indeterminacy of human rights standards must be
brushed aside: all legal standards are more or less indetermi-
nate, and that should focus our attention on the exercise of the

131



Taking a "Balanced" View of the Public Interest

power to interpret and develop those standards. To a certain
extent I would follow Tom Campbell125 in recognising that
fundamental rights should form part of the essential dialogue of
politics, what he refers to as a "culture of controversy". This
should draw legal and political arguments closer together,
recognising that reasoning about human rights and public
interests cannot be exclusively legal or exclusively political.126

But I would insist that human rights be given some priority over
majoritarian wishes and interests, and this is why I would not
accept any balancing approach that does not recognise that
Articles 5 and 6 are, in Dworkin's memorable term, "trumps"
over public interest considerations. There may be situations in
which a limited amount of "over-trumping" is rightly allowed,
but by their nature these must be extreme and urgent cases, and
never frequent or normal; and the Strasbourg Court's doctrine
that the "essence" of the rights should not be destroyed is worth
maintaining and refining. Any such over-trumping should be
decided only after a transparent analysis of the allegedly press-
ing public interests, following the kind of procedure that the
Strasbourg Court has required.127 Where any curtailment is
approved, it should be counter-balanced by safeguards of the
kind described above, including an adversarial procedure for
challenge or, if necessary, the appointment of special counsel to
represent a defendant's interests. One of the great achievements
of the Strasbourg Court, in my view, has been its development
of, and insistence upon, this kind of procedural approach to
difficult human rights issues.

G. THE FUTURE OF FUNDAMENTAL
RIGHTS

Throughout this discussion of the interaction of human rights,
serious crime and criminal procedure, I have emphasised what I
see as the consequences of classifying a right as fundamental.
However, I have also sought to encourage debate over the
contents of the category of fundamental rights: in the first
lecture I lamented the dearth of public and professional discus-
sion about the contents of the particular rights at the time when
the Human Rights Bill was going through Parliament, and in the
second lecture I raised questions about what "fair trial" rights
should or should not be classified as fundamental. As one who
does not regard human rights as inherent in the human condi-
tion or as unchanging, I welcome re-appraisal of the claims of
the various rights now expressed or implied into Article 6. Is the
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privilege against self-incrimination worthy of its status as a
fundamental right? Should exceptions be made to it? Is the
presumption of innocence worth preserving in its present form?
If so, should it not be taken more seriously, and exceptions
scrutinised with greater care? Does the right to legal aid and
assistance in Article 6(3) go far enough?

This re-appraisal ought to extend to considering the claims of
other rights to be given the status of "fundamental rights". A
recent example of this is to be found in Protocol 7, Article 4,
which introduced into the Convention the "right not to be tried
or punished twice" (discussed in the first lecture, part D10).
Other candidates are the right not to be subjected to dispropor-
tionate punishment, for which there is scattered recognition but
no clear statement128; the right not to be subjected to criminal
conviction without proof • of fault (or, at least, not to be
imprisoned for a criminal offence without proof of fault); and a
number of rights connected with methods of investigation and
interrogation, including the use of deception. Issues of this kind
must be brought into the mainstream of human rights discus-
sion: democratic processes ought to, as it were, take them back
from the judicial fora in which they too frequently rest. Public
and professional debate about the recognition and contents of
basic rights is vital if the European Convention is not to become
disastrously cut off from the democratic countries that are
subject to it, or to become so remote from the issues affecting
criminal investigation that its precepts are no longer recognised
as truly fundamental.

1 Although that has happened in the aftermath of the events of September 11,
2001, in relation to anti-terrorism measures. See the Home Secretary, David
Blunkett, reported in The Times, September 24, 2001, p.l, who "warned Labour
backbenchers worried about the possible violation of human rights that failure
to act would allow terrorists to 'make a monkey out of us'", and subsequently
proposed a derogation from Art. 5 to allow the detention without trial of
certain foreign nationals, a derogation that has now taken effect under the
Anti-Terrorism, Crime and Security Act 2001.

2 (1996) 22 E.H.R.R. 293.
3 A draft bill, put out for comment by the Home Secretary, will consolidate and

expand these confiscation powers: Proceeds of Crime Bill 2001.
4 Phillips v. U.K., judgment of July 5, 2001; the dissenting judges make a

powerful case for regarding the procedure as criminal, even though they did
not differ as to the result of the case. See also Benjafield [2001] 2 Cr.App.R. 7.

5 The Labour Party, A Quiet Life (1995).
6 See the discussion of Brogan v. U.K. and other decisions in Chap. 2.
71 am grateful to Caroline Fennell and her unpublished doctoral thesis for these

perspectives.
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suml.html.

11 United Nations, United Nations Convention against Transnational Organized
Crime (2000), Art. 20.1.

12 Council of Europe, Recommendation No. R(96) 8, Crime Policy in Europe in a
time of Change; see also V. Mitsilegas, "Defining organised crime in the
European Union", (2001) 26 E.L.Rev. 565.

13 (1999) 133 C.C.C. (3d) 257.
14 Sections 98a and 100a, discussed below, p. 103.
15 C. Bassiouni, "Criminalite organisee et terrorisme: pour une strategie d'inter-

ventions efficaces", Indice Penale, 1990, pp. 5-6.
16 M. Pieth, "The Prevention of Money-Laundering: a Comparative Analysis",

(1998) 6 E.J. of Crime, Criminal Law and Criminal Justice 159, p. 161. In the Anti-
terrorism, Crime and Security Act 2001, Pt 1 and Sched. 1 extend the power
for forfeiture of "terrorist cash", and Pt 2 and Sched. 3 extend the powers to
make "freezing orders".
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international battle against
96-108

organised crime 97-102
And see Organised crime

proper approach to tackling
111

safeguards to accompany
special procedures
108-109, 114-116

serious fraud 104-105
And see Serious fraud

special procedures
Canada, in 105
child witnesses, as to 106
defendants rights and

105-107
England, in 106
E.U., in the 105
France, in 106
Germany, in 105
Italy, in 106-107
safeguards required to

accompany 108-109,
114-116

Scandinavia, in 105-106
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